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Current Topics. 

THE United States Circuit Court for the Eastern District 
of Missouri, commenced its fall term at St. Louis, on Mon- 
day last, Hon. Samuel Treat, the district judge presiding. 
On Tuesday morning, Mr. Circuit Judge Dillon arrived, and 
the two judges sat together. The friends of Judge Treat will 
be glad to know that his summer jaunt in the Adirondacks 
has completely restored his health, which had been worn 
down by a long stretch of exhaustive judicial labor. The 
present week is devoted to the hearing of appeals and issues 
of law. On Monday next, the trial of jury cases will be com- 
menced. It is anticipated that the term will adjourn about 
the middle of October, and that one or more special terms 
will be held later in the fall or winter. 


Some of the asses who furnish the reports of legal pro- 
ceedings for the Saint Louis daily papers ought to be placed 
on exhibition in the zoological pen at the fair grounds. In 
the Globe-Democrat of Wednesday morning it is stated that 
“in the matter of Ketchum v. The Missouri Pacific Railroad, 
and the plaintiff in the other suits against that corporation, 
Col. Broadhead filed a motion to set aside the sale, alleging 
collusion and fraud in the accomplishment of the sale.” The 
same statement appeared in the Evening Dispatch. Now 
the fact was that Col. Broadhead filed a motion to confirm 
the sale, and that Messrs. Glover & Shepley, on behalf of 
certain stockholders, filed a petition to set aside the sale, 
alleging, not “collusion and ‘fraud in the accomplishment of 
the sale,” but that the decree of foreclosure and sale was 
fraudulently procured and improvidently made. The sale, 
however, was made by an officer of the court, and there is 
no allegation of any “collusion or fraud” on his part. The 
publishers of daily newspapers who employ such shiftless 
and unskillful reporters should reflect that, through their 
blunders, the reputations of innocent persons may be greatly 
injured. 


Norice or Action.—The Irish Court of Exchequer, in the 
recent case of Allen v. O’Callaghan, 10 Ir. L. T. R. 133, inci- 
dentally referred to the custom of attorneys to cemmence 
suits without any notice to the parties against whom the suits 


are brought. This was considered by them to be a wrong 
practice. In another case, Rindee v. Deacon, 11 Ir. Jur.(N. s.) 
414, Pigot, B., considered that ‘‘ the attorney’s duty to the 
community at large and his client was, not to make the sum- 
mons and plaint the first means of collecting his client’s debts, 
but to apply by letter, in the first instance, to the defendant.” 
The present chief justice of England has given it as his opin- 
ion, that “nothing can justify such a course but absolute neces- 
sity.” Although we can not expect lawyers, any more than 
any other class, to conduct their business “on principles of 
pure benevolence,” it is certainly both courteous to the debtor 
and to the interest of the creditor that a demand should be 
made before suit, and that the summons “to greet the sher- 
iff,’ should not be the first notice. The issuance of process 
places the costs on the defendant, and he will therefore, as a 
rule, finding himself in that position, contest the suit to defer 
payment, where the other mode would have resulted in either 
a settlement or a compromise. 


THe ExTRADITION OF “ Boss” TwEED.— The telegraph 
brings astory that “ Boss ” Tweed has been arrested on board 
the Carmen, a Spanish merchant ship, at Vigo, a port of 





Spain. There is something of. humor in the circumstance 
that the “ Boss” was identified through one of Nast’s carica- 
tures, which represented him in the act of beating a child, 
and that the Spanish authorities, therefore, imagined that the 
offence of which the kind-hearted old fellow was accused was 
that of child-stealing. The telegraphic dispatches also repre- 
sent the Spanish government as having complacently con- 
sented to surrender the fugitive “ statesman ”’ to the authori- 
ties of this country. There being no extradition treaty 
between the United States and Spain, it seems that the gov- 
ernment of the latter country have reselved upon this act of 
comity in exchange for a similar favor bestowed by our gov- 
ernment some years ago. But the whole thing reads like a 
newspaper hoax. It seems scarcely credible that our govern- 
ment would request of another government the extradition 
of a fugitive who is neither accused of a felony nor a misde- 
meanor, but who has simply escaped arrest in a civil suit as a 
fraudulent debtor. No doubt, upon the merits of the case, 
Tweed is one of the greatest thieves of the age; but his thefts 
do not appear to fall within any of the legal definitions, stat- 
utory or otherwise, of larceny, embezzlement, obtaining 
money under false pretences, or fraudulent breach of trust. 
If this be true, and if the whole story of his arrest and deten- 
tion by the Spanish government is not a canard, our govern- 
ment has taken the questionable step of demanding the ex- 
tradition of a fugitive, in order that he may be again brought 
within the reach of civil process, a step which the prevailing 
sentiment among civilized nations will not justify, and one 
which might become a precedent for acts of the grossest 
oppression. 

OsITUARY.—It is with pain that we are called upon to re- 
cord the sudden death of N. St. John Green, Dean of the Bos- 
ton Law School, at his home in Cambridge, on the 8th instant. 
He had been suffering for some time, and to relieve himself, 
took an overdose of laudanum which resulted in his death. 

Mr. Green graduated from Harvard College twenty-five 
years ago, and from the Dane Law School ten years later. 
Soon after his admission to the bar, he entered into partner- 
ship with General Butler, continuing with him five or six 
years, gaining a high reputation and an extensive practice. 
At the close of the war, Mr. Green was appointed an instructor 
in mental philosophy, in Harvard College, which position he 
filled with distinction until his appointment as lecturer in 
the Dane Law School. The latter post he occupied for sev- 
eral years and in it achieved great success. Three years ago he 
refused the lectureship to accept a similar position in the Law 
School of Boston University. His honorable and successful 
connection with this institution is widely known. For two 
years prior to his death, he was Dean of the department, and 
to his ability and management the success of the Boston Law 
School is very largely due. Asa lawyer Mr. Green had few 
equals. He argued some of the most intricate cases which 
are reported in the Massachusetts Reports. As a legal critic 
his abilities were of the highest order. In his death, there is 
a vacancy left which will not soon be filled, 

THE GENERAL DENIAL.—The legislature of Missouri re- 
cently passed an act revising the general denial in pleadings, 
which provides that the defendant may plead: “ First. 
A general or specific denial of each material allegation 
of the petition controverted by the defendent, or any 
knowledge or information thereof sufficient to form a 
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belief. Second. Any new matter constituting a defence 
or counterclaim, in ordinary and concise language, with- 
out repetition.” Laws of 1875, page 106. Section 914, of 
the Revised Statutes of the United States, provides that 


“the practice, pleadings, forms and modes of proceeding | 


in civil causes, other than equity and admiralty causes, 
in the circuit and district courts, shall conform, as near 
as may be, to the practice, pleadings and forms and modes of 
proceeding existing at the time in like causes in the courts of 
record of the state within which such circuit or district courts 
are held, any rule of court to the contrary notwithstanding.” 
The next section provides, in substance, that parties shall be 
entitled to such provisional remedies as “ are now provided by 
the law of the state,” etc. The question was made in the 
case of the Sugar Manufacturing Co. v. Edwards, in the 








United States Circuit Court for the Eastern District of Mis- | 


whether the effect of section 914 of the Revised Statutes, 
taken in connection with the Missouri statute above quoted, 
was to introduce the use of the general denial in the federal 
courts in cases at law. In view of the provision of the fed- 
eral statute the court had no difficulty in holding that it was, 
and overruled a motion to strike out an answer which merely 
denied each and every allegation of the plaintiff’s petition. 
Dillon, J., said that the purpose of the federal statute obvi- 
ously was that the procedure in the federal courts should con- 
form to that in the state courts through all the variations 
which might be introduced by the state legislature. 


THEINGRATITUDE OF REPUBLICS.—The traditional ingrat- 
itude of republics was forcibly illustrated in the recent judic- 
jal nominations in St. Louis. Hon. Horatio M. Jones, one 
of the present circuit judges, is a man of learning and ex- 
perience, of open-handed integrity, and in point of ability 
has no superior among the other four judges.of that court, 
and, in the opinion of a great many members of our bar, no 
equal. Added to these qualities, he surpasses every other 
judge on that bench in working power. His docket is the 
only one not in arrears, and his capacity for work is so well 
recognized by our bar, that we have frequently heard it said 
that he does twice as much work as any other judge of that 
court. He possesses a further quality, which is not always 
conjoined with mere working power. Whenever important 
questions are submitted to him, he has the habit of going to 
the bottoin of them. We have, in two or three instances, de- 
parted from our rule not to report in this Journal the opin- 
ions of nisi prius judges, by publishing opinions of Judge 
Jones, and in so doing we have given to our readers judg- 
ments which for thorough learning and sound reasoning are 
not surpassed by any which we are in the habit of publishing. 
And yet in the face of all these qualifications, the party with 
which Judge Jones affiliates did not, in their convention, pay 
him the poor tribute of a single complimentary vote. We 
have no fault to find with the two young men who were 
nominated, and who, if elected, will displace judges now on 
the bench. They are men of fair learning, honest principles, 
brainy heads and beefy stomachs; but they had no claims on 
the suffrages of their fellow-citizens equal to that of the 
judge of whom we arespeaking. We donot know that Judge 
Jones desired a re-election ; the writer never spoke to him 
on the subject; but we do know that he has acted with ref- 
erence to the matter as becomes a judge. He has had too 
much self-respect to “ work ” for the position, and this, we ap- 
prehend, is the reason why he has not been re-nominated. 

In view of such an instance of popular ingratitude as this, 
what incentive has any judge to do his duty? Why toil? 
Why struggle to do justice to every suitor, without respect 
of persons? Why keep his hands clean from the taking of 





bribes? Why uphold the honor of his great office, if the do- 
ing of these very things stands in the way of future prefer- 
ment? Such treatment of a faithful public servant is calcu- 
lated to make a man hate his country, if not mankind. In 
view of such instances, the cry of “ reform” degenerates into 
lying twaddle. Decent people ought to re-elect Judge Jones 
as an independent candidate, unless his desire to quit the 
bench is so strong that he would not serve if re-elected. 


INTER STATE EXTRADITION—STATE Comiry.—In a recent 
case before Judge Westbrook, of the Supreme Court_of New 
York, the decision of the court turned on a question of peculiar 
interest. The facts were as follows: one Briscoe was a mem- 
ber of a firm in Fulton county, Georgia. He came north and 
obtained a quantity of goods from New York merchants, as 
it appears, upon false pretences. ‘Two of his creditors in that 


: : , a ae city had him arrested on warrants in civil suits to recover 
souri, on Tuesday last, Dillon and Treat, JJ., presiding,| ~~" e ’ 


granted by Judges Donohue and Westbrook respectively. 
Meantime Briscoe and his partners were indicted by the 
grand jury of Fulton county, Georgia, for a fraudulent con- 
version of property entrusted to them by a Virginia firm to sell 
on commission. On requisition of the Governor of Georgia, 
Governor Tilden granted a warrant of extradition, and the 
sheriff of Fulton county had the prisoner brought before 
Judge Westbrook on habeas corpus, to have him dischaged 
from civil arrest, and turned over to the.authorities of Georgia. 

Conceding the papers to be correct and all formalities to 
have been complied with, the learned judge raised the ques- 
tion: ‘Where a party is detained in one state, because its 
laws have claims on him, can he be extradited to another 
state before the justice of the state which holds him has been 
satisfied?” In other words, the question is, whether the right 
of the state demanding the alleged fugitive, in order that he 
may be compelled to answer to its laws, is superior to the right 
of the state which holds him for the same purpose. He con- 
sidered, that if this were so, then state comity was above 
state self-preservation, and the obligation of a man to his fel- 
lows superior to that which he owes to himself. If the Uni- 
ted States constitution means that the surrender must be 
made, though the state which holds the fugitive has demands 
upon him, it must mean his delivery in every case regardless 
of the rights of the state in which he is. If then, he is de- 
tained for a murder within its jurisdiction, he must be surren- 
dered to answer a simple charge of petty larceny in another 
state. This extreme case illustrates the danger of the position 
taken. No discretion is committed to the Executive to weigh 
the force of the demand andthe cause of detention, and to 
award or withhold the extradition order according as he may 
judge the gravity of the claim may be greater or less in one 
state than another. If the Federal constitution places the 
rights of the state making the demand above those of that 
upon which it was made, it must be obeyed in every case; 
but if, on the other hand, the state which holds him is only 
bound to surrender him where its own laws do not detain 
him, then in no case can he be delivered until the justice of 
these laws has been satisfied. Judge Westbrook referred to 
the case of Dow. 3 How. 103, and said that, arguing from the 
duty which every state owes to itself and to its own citizens, 
which must, as a rule of conduct for its own guidance, be par- 
amount to the duty which it owes to another and its citizens, 
he should hold that the national constitution only imposes 
the duty of surrender, when the laws of the state, upon 
which the demand is made, have no claims upon the person 
of the alleged fugitive, and that the prisoner, being detained 
under the laws of the state of New York, could not be dis+ 
charged until the demands of its laws had been fully satisfied. 
The writ of habeas corpus was therefore dismissed, and the 
prisoner remanded. ; 
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Attorney and Client. 

The case of Page v. Trutch, 3 Cent. L. J. 559, presents a 
novelty in jurisprudence which should not pass without com- 
ment. The action was brought in the United States Circuit 


Court, District of Oregon, for the recovery of a sum of 


money, for professional services rendered by plaintiff to de- 
fendant, in conducting a suit to forclose a mortgage on 
certain real estate, in the city of Portland, Oregon. The 


mortgage in question was given to secure the payment of 


money loaned by defendant to the guardian of certain minor 
children, and covered said real estate belonging to said minors. 
Previous to the execution of the mortgage, there was an 
order of the county court authorizing the guardian to so en- 
cumber the property of the minors, the money borrowed be- 
ing used for the purpose of improving the same. Before 
making the loan, defendant employed plaintiff to examine 
and pass upon the title to the property to be encumbered, 
and also to pass upon the authority of the guardian to en- 
cumber his wards’ estate. This the attorney did, and gave de- 
fendant a certificate that the title to the property was in the 
wards, and that the guardian had been duly authorized to ex- 
ecute the mortgage. After the execution of the mortgage, 
and when the interest was in arrears, the foreclosure suit was 
instituted. The circuit court in which the suit was brought 
decided that the action could not be maintained, because the 
county court had no legal authority to empower the guardian 
to encumber the property of his wards. On appeal, the 
supreme court of the state held otherwise, reversed the judg- 
ment of the circuit court, gave a decree of foreclosure and 
ordered a sale of the premises pursuant to the terms of the 
mortgage. At the sale, Trutch became the purchaser for the 
amount of his debt. ‘ 
There seems to have been no dispute between the parties as 
to the rendition of the services by plaintiff. There was some 
question as to their value. The testimony upon that point, 
recited in the opinion of the court, varies—some of the wit- 
hesses placing the figures above and some below the sum 
sued for. But the defence was not satisfied with the minimum 
estimate of legal experts as to the value of theservices act- 
ually rendered, but claimed in substance that the certificate 
of the attorney that the “guardian was duly authorized,” 
etc., amounted to a guaranty, not only that his view of the 
law was the correct one, but that it was so overwhelmingly 
and infallibly correct, that no one would ever contest it, or 
put the mortgagec to the trouble and expense of litigating 
the question in the courts. Consequently, it was claimed that 
the only fee plaintiff was entitled to for his services was such 
as he might reasonably have charged had the forclosure suit 
been decided without a contest. In other words, that if his 
certificate were called in question, he must make it good at 
his own expense. Asthis portion of the defence presents the 
only question of special interest in the case, the following 
paragraph is copied from the opinion, as embodying the views 
of the federal judge: “ Ordinarily, when a party loans money 
upon the certificate of an attorney that the title to the pro- 
posed security is good, he does not expect that, in the enforce- 
ment of such security, he may encounter a question which 
gives the debtor, or other persons interested in the property, 
a reasonable ground to contest his claim, and put him to the 
risk and expense of a contested litigation. Upon this branch 
of the case my conclusion is, that the defendant having taken 
the security in question, upon the opinion of the plaintiff that 
it was valid, whatever extra labor or risk the latter incurred 
in enforcing it, on account of its alleged invalidity, was in- 
incurred in contemplation of law and good morals, for himself, 
and not the defendant, and therefore he is only entitled to 
compensation as for an unsettled suit to forclose.” 














There are several words and phrases in the above quotation 
which might bear italicizing ; but it is altogether so remark- 
able that one can hardly tell where to underscore. We are 
a little timid about questioning the *‘ contemplation of law ;” 
but it is extremely difficult to see how “ good morals” can re- 
quire a lawyer to hold himself responsible, not only for the 
consequences of his own errors of judgment, but for the ob- 
stinate stupidity of every one ignorant enough and persistent 
enough to oppose him. An “alleged” invalidity is deemed 
sufficient in this case to require the lawyer to take up armsin 
defence of a title which he has declared to be good, and fight 
it through to the bitter end at his own expense. In the para- 
graph preceding the one quoted, the learned judge draws a 
distinction between “frivolous and speculative questions” and 
“palpably grave doubts or serious questions ” concerning the 
validity of the title certified, holding that the certificate 
amounts to a warrant against the latter, but not the former. 
It must be a dangerous business—examining titles within the 
territorial jurisdiction of thiscourt. The employment of an 
attorney to examine titles to real estate has generally been 
supposed to be governed by the same rules as the employ- 
ment of any one else to perform labor involving special 
knowledge and skill. It is acontract between the parties which 
one would naturally suppose was to be construed as other con- 
tracts are construed. But in this instance, the party agree- 
ing to do the work is required not only to perform what he 
undertakes, but when completed, it must meet the undefined 
and unexpressed expectations of the other contracting party. 
The contract is interpreted not according to the concurrent 
engagement of both parties, but according to what those sim- 
ilarly situated to one of them ordinarily expects. 

The court modestly refrains from expressing an opinion as 
to the validity of the mortgage. This is, to say the least, 
polite to the supreme court of the state, which had passed 
finally upon that question, deciding in favor of its validity. 
That this question was before the court, though the issue 
seems not to have been raised by the pleadings, there can be no 
doubt, as the opinion reviews the testimony of legal experts, 
some for and some against its validity. This is not the first 
case in which lawyers have been examined as experts to settle 
disputed questions of law. In one of the courts of record in 
the state of Missouri, on one occasion a distinguished mem- 
ber of the profession was placed upon the stand to testify as 
to the legal character and effect of a paper offered in evidence. 
After mature deliberation, the objection to the evidence was 
overruled, and it went to the jury. Probably his honor took 
this course for the reason that he was so conscious of his own 
ignorance of the law, as to render it imperative upon him to 
avail himself of the superior bearing which the witness was 
known to possess. He could see no reason why the opinion 
of the expert should be less acceptable or satisfactory an ac- 
count of its being delivered under the sanction of an oath. 
In the Missouri case, however, the question of law upon 
which the witness was interrogated was one which could not 
be said to be resadjudicata. While in the Oregon case it had 
been already decided by a court, not only of competent jur- 
isdiction, but of last resort. That the court, in this case, was 
not deterred by unworthy motives from expressing opinions 
is abundantly proved by the manner in which he lays it down 
when discoursing upon the value of the mortgaged property. 
So soon as he touches this question, he seems not to be in the 
least embarrassed by conflicting testimony, but strikes out in 
the most independent manner and finds the value, and reviews 
his own finding, for the purpose of publicly expressing his 
private opinion that he has placed it rather too high than too 
low. There may be greater propriety and safety in giving 
way to his feelings upon the subject of the price of real estate” 
in Portland than there would be in his expressing himself 
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upon a question of law about which the evidence was con- 
flicting. 

If there is any danger of a general acceptance of the doc- 
trine enunciated in this interesting case, the bar associations 
throughout the country had better raise their scales of fees, 
and for written opinions or certificates to abstracts of titles 
include enough to compensate for the possible subsequent lit- 
igation that may be necessary to obtain a decree of court in 
harmony with the views expressed in the opinion or certificate. 
Should such a course be pursued, most clients would be con- 
tent to take advice of counsel by word of mouth. 

There is an entire absence of authorities in this case as pub- 
lished, but a few are appended here, some of which may seem 
in conflict with the views expressed by the court. As to the 
liability of attorneys and agents for mistakes in the discharge 
of their duties, see 3 Pars. on Con. 190; Meggs v. Binns, 2 Bing. 
N. C. 625; Wilson v. Coffin, 2 Cush. 316; Varmom v. Martin, 15 
Pick. 440; Kemp v. Burt, 4 B. & Ad. 424, or 1 N. & M. 
262; Dearborn v. Dearborn, 15 Mass. 316; Pitt v. Galden, 4 
Burr. 2060. 

In the above cited cases, the only question is the liability of 
attorneys for their own errors or mistakes. There do not 
seem to be any where the only mistake of the attorney, as in 
this case, consists in his knowing more than those who criti- 
cise his opinion, including the court of original jurisdiction 
where it was first called in question. W.P. W. 





Extent of Powers of Corporation—National Banks. 
MATTHEWS v. SKINKER ET AL.* 
Supreme Court of Missouri, January Term, 1876. 


Present, Hon. Davin WaGneEr, Chief Justice. 


“« T. A. SHERWOOD, 
“© Wo. B. Napron, Judges. 
“ ‘Warwick Hoven, 


1. Corporations—Grant of Powers must be Strictly Pursued.—Cor- 
porations have only such powers as are er pad given by their charters, or are 
necessary to carry into effect some specified power; and the mode of procedure 
prescribed by the terms of the grant must be strictly pursued. Any other ex- 
ercise of power is ultra vires. 
| 2. Naticnal Bank can not take Real Estate Security for Loan.—Un- 
der the Act of Congress (Rev. Stat. U. Oo Be 998; See. §§ 5136, 5137) a national 
banking association has no power to take a deed of trust on real estate as secu- 
rity for a contemporaneous loan; and it has no powers not conferred by con- 
gress. An injunction will lie to prevent a sale by the bank under the deed. 


Error to St. Louis Circuit Court. 

Britton A Hill, for plaintiffs;in error, cited Green’s Brice’s Ultra Vires 
39, 40 and notes. 

Noble § Orrick, for defendant in error, cited 2 N. J. 623 ; 2 Cow. 419; 
Beaty v. Knowles, 4 Pet. 152; 15 Ohio St. R. 85; 7 Ga. 221; McMaster 
v. Reid, 1 Grant’s Case Penn. 36; 15 Johns. 358; 2 Conn. 678; 5 Conn. 
560; 2 Comst. 430; Wiley v. First Nat. Bk. of Brattleboro, 47 Vt. 552 ; 
Am. Law Reg. June 1875, p 342; Wickler v. First Nat. Bk. of Hagers- 
town, Am. Law Reg. Oct. 1875, 616; 7 Mo. 585; 18 Wall. 588; Fowler 
v. Scully, 72 Penn. 468. 

Waaner, Judge, delivered the opinion of the court. 


The error complained of in this case is the action of the court in ren- 
dering a perpetual injuntion restraining the trustees from selling the 
plaintiff's property. From the record it appears that the plaintiff exe- 
cuted her note payable to Sterling, Price & Co. for $15,000, due two years 
after date, and to secure payment of the note she made a deed of trust, 
bearing even date with the same, on certain real estate belonging to her 
The note and deed of trust were delivered.to Sterling, Price & Co., who 
afterwards transferred them to the Union National Bank of St. Louis,.a 
banking institution organized under the act of Congress, to secure a loan 
for $15,000, advaficed to Price & Co. by the bank. Price & Co. havin 
failed to pay the money advanced on the note, and secured by the dee 
of trust, the trustee, af the Me pe of the bank, advertised the property 
for sale, and the plaintiff filed her petition to enjoin the trustee and the 
bank from proceeding with the sale. Whether the deed of trust in the 
hands of the bank amounted to a valid security, which could be enforced 
in payment of the money advanced, depends upon the construction of 
the act of Congress providing for the formation of national banking as- 
sociations (Rev. St. U.S. p. 998]. By 25136 of the Rev. St., authority 

, 18 given to the banking associations “to exercise by its board of direc- 
tors, or duly authorized officers of agents, subject to law, all such inci- 





*Advance sheets of 62 Mo. Rep. 








dental powers as shall be necessary to carry on the business of banking, 
by discounting and negotiating promissory notes, drafts, bills of exchange 
and other evidences of debt by receiving deposits; by buying and sell- 
ing exchange, coin and bullion, by loaning nioney on personal security,” 
etc. By % 5137 it is provided that: “A national banking association 
may purchase, hold and convey real estate for the following purposes, 
and for no other: First, such as shall be necessary for its immediate 
accommodation in the transaction of its business. Second, such as 
shall be mortgaged to it in good faith by way of security for debts pre- 
viously contracted. Third, such as shall be conveyed to it in satisfac- 
tion of debts previously contracted in the course of itsdealings. Fourth, 
such as it shall purchase at sales under judgments, decrees or mortgages 
held by the association, or shall purchase to secure debts due to it.” 

The act, as wili be thus seen, gives the association power to loan money 
on personal security, and to purchase, hold and convey real estate in 
certain specified cases. ’ 

The general principles defining the extent and mode of exercise of 
corporate powers are well settled and have often been passed upon by 
this court. Corporations have only such powers as are specially given 
by their charters, or are necessary to carry into effect some specified 
ages St. Louis v. Russell, 9 Mo. 507; Blair v. Perpetual Ins. Co., 10 
Mo. 559; Ruggles v. Collier, 43 Mo. 353. They must act strictly within 
the scope of the powers conferred on them by the act calling them into 
being ; and where a grant of power from the legislature is relied on, 
the mode prescribed in that grant for doing any particular thing must 
be pummel according to the law creating them. Han. & St. Joe R. R. 
Co. v. Marion Co., 36 Mo. 294. The distinction between natural persons 
and corporations is, that while the former may make any contract not 
prohibited by law or against public policy, the latter can exercise no 

owers not expressly conferred on them by their charters. Bank of 
Pouisville *. Young, 37 Mo. 398. In Great Eastern Railway v. Turner, 
L. R. 8 Ch. Ap. 152, Lord Chancellor Selborne gave a brief and com- 
prehensive statement of the law applicable to questions of corporate 
powers. He said ‘‘The company is a mere abstraction of law. All 
that it does, all that the law imputes to it as its act, must be 
that which can be legally done within the powers vested in it by law. 
Consequently an act which is w/¢ra vires, and unauthorized, is not an act 
of the company, in such a sense, as that the consent of the company to 
that act can be pleaded.’”’ As this case depends upon the interpretation 
of a national statute, we may refer to some of the cases in United States 
Supreme Court, to see what view that tribunal has taken of the law con- 
struing the powers of corporations. 

In the Bank of the U. S. v. Danbridge, 12 Wheat. 64, the rule is 
stated to be, that, ‘‘ Whatever may be the implied powers of aggregate 
corporations by the common law, and the modes by which these powers 
are to be carried into operation, corporations. created by statute must 
depend, both for their powers, and the mode of exercising them, upon 
the construction of the statute itself.” 

In Head v. Providence Ins. Co., 2 Cranch, 127, Chief Justice Marshall 
defines the powers and limitations of statutory corporations with great 
clearness, as follows: ‘‘ Without ascribing to this body, which in its 
corporate apes is the mere creature of the act to which it owes it 
existence, all the qualities and disabilities annexed by the common law 
to ancient institutions of this sort, it may be correctly said to be pre- 
cisely what the incorporating act has made it; to derive all its powers 
from that act and to be capable of exerting its faculties only in the man- 
ner the act authorizes.” Judge Strong, now of the Supreme Court of 
the United States, in delivering the opinion of the Pennsylvania court, 
in a case where the national banking law was directly brought in ques- 
tion, said: ‘ The bank is a creature of the act, dependant on it for all 
its powers, and controlled by all the restrictions which the act imposes.” 
Venango Nat. Bank v. Taylor, 56 Penn. St. 15. 

In all the cases-where questions have been raised respecting the pow- 
ers and liabilities of national banks, it has been invariably held, that the 
banks have only the powers conferred upon them in the act providing 
for their formation. That from that act they derive their sole authority, 
and that they must be strictly governed by it and kept within the line of 
its limitations. In Wiley v. The First Nat. Bank of Bratteboro, 47 Vt. 
546, it was decided, that the taking of special deposits to keep, merely 
for the accommodation of the depositor, was not within the authorized 
business of the banks organized under the act of Congress, and that the 
cashiers of such banks had no power to bind them on any express con- 
tract accompanying, or on any implied contract arising out of, such tak- 
ing. So, in a recent case in Maryland, Wickler v. The First Nat. Bk. 
of Hagerstown, 14 Am. Law Reg. (N. s.) 699, it was held that in the act 
authorizing the incorporation of national banking associations, the kind 
of banking was limited and defined, and as the act contained no grant 
of power to engage in bond-brokerage, it was, therefore, prohibited to 
the banks, and that it was not necessary to the purpose of their exist- 
ence, or in any sense incidental to the business of banking. It was, ac- 
cordingly, decided in an action of deceit against a national bank, seeking 
to recover damages for the alleged fraudulent representations of its 
tellers made in the sale to the plaintiff of certain railroad bonds, that 
the business of selling bonds on commission was not within the scope 
of the powers of national banking associations, and that the bank could 
not under any circumstances carry it on, and being thus beyond its cor- 
porate powers, the defence of ultra vires was open to it, and that it was 
not responsible for any false representations made by its teller by which 
the nperd might have been damaged. 

The very question which comes up for adjudication in this case was 
presented and passed upon in Fowler v. Scully, 72 Penn. St. 456. In 
that case Fowler, without any previous indebtedness, gave to the First 
National Bank of Pittsburg a mortgage to secure the bank for notes, etc., 
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thereafter to be discounted for him. Upon a proceeding for foreclosure, 
the court decided that lending money by a national bank on mortgage 
or real estate security was u/tra vires and forbidden, and the mortgage 
was declared to be void. 

National banks possess just such powers as the act incorporating them 
gives to them, no more. They are the creatures of the act, and con- 
trolled by all its restrictions and limitations. Express power is given to 
them to “carry on the business of banking by discounting and nego- 
tiating promissory notes, drafts, bills of exchange and other evidences 
of debt ; by buying and selling exchange, coin and bullion; by loaning 
money on personal security ; by obtaining, issuing and circulating notes 
according to the provisions of the act.” Banks are formed and organ- 
ized for commercial purposes, and not to dealin real estate. Their bus- 
iness is to discount and negotigse promissory notes, drafts, bills of ex- 
change and other evidences of debt, the buying and selling of bills, bul- 
lion, and lending of money on personal security. To permit them to 
loan their mongy on real estate security would be destructive of their 
efficiency and defeat the object had in view in their creation. Instead of 
being agents for purposes of trade dealing in commercial paper, dis- 
counting notes and furnishing the necessary facilities for loans, they 
would have their capital locked up in landed property, and thus be pow- 
erless to carry on the business which induced their organization. These 
speculations in real estate are also hazardous, and have no legitimate 
connection with the business of banking; they require the employment 
of outside parties to look after the land and examine titles, oe are apt 
to embark the bank into enterprises which sooner or later will end in 
insolvency. Congress doubtless had these considerations in view when 
it provided that the money should be loaned on personal security. When 
the mode of personal security was declared and pointed out, that ex- 
cluded all others, for the maxim expressio unius est exclusio alterius must 
prevail in this case. 

But the intention does not rest merely on the provision requiring per- 
sonal security on loans. Section 5,137 specifies for what purposes na- 
tional banking associations may purchase, hold and convey real estate, 
and forbids their dealing in that Kind of property for any other purposes. 
They may purchase and hold so much real estate as may be necessary 
for their immediate accommodation in the transaction of their business ; 
such as may be mortgaged to them in good faith by way of security for 
debts previously contracted ; such as shall be conveyed to them insatis- 
faction of debts previously contracted in the course of their dealings, 
and such as they shall purchase at sale under judgments, decrees or 
mortgages heid by them, or shall purchase to secure debts already due. 
These are the specified instances, and the only instances, in which it is 
permissible for national banking associations to oe or hold real 
property. Aside from the real estate necessary for the transaction of 
their business, they can only acquire that description of property to en- 
able them to secure themselves for debts previously contracted. But in 
no case can they loan money on the faith of real estate security where 
the debtor was not previously indebted to them. If they do, the secur- 
ity taken is w/tra vires and void, and may be pleaded by the party as a 
defence against its enforcement. 

The case at bar shows that there were no previous dealings between 
the plaintiff and the bank ; the bank loaned the money arid took the deed 
of trust as security. This it had no power to do, and the judgment of 
the court below will be affirmed. 

All the judges concur except Judge Vories who is absent. 





Municipal Corporations—Illegal Scrip. 
COLBORN ET AL. v. CITY OF CHATTANOOGA. 


Supreme Court of Tennessee, May, 1876. 


1. Jurisdiction in Chancery.—The Chancery Court has jurisdiction to 
prohibit the issue of illegal evidences of debt, upon a bill filed by a taxpayer. 


2. City Scrip.—Officers of a municipal corporation may not issue scrip in 
anticipation of the tuxes of another year. 


3. Corporate Powers.—Corporate powers are to be strictly construed. 


Lea, special J., delivered the opinion of the court. 


This bill was filed by complainants 
taxpayers of the city of Chattanooga, to enjoin the mayor and alder- 
men from issuing any scrip, treasury warrants, currency note, bill or 
— evidence of debt, until legal authority is first obtained for so 

oing. 

The bill alleges that by an act of the general assembly of the state, 
approved on the 20th day of March, 1873, entitled “‘an act to provide 
for the issuance of bonds by the cities,” it is provided that in no case 
shall the authorities of cities having more than 8,000 and less than 20,- 
000 inhabitants issue bonds or other evidences of debt, until authorized 
by a two-third vote of the qualified voters-of such city, at an election 
held for that purpose ; and when duly authorized so to do, by an elec- 
tion held as aforesaid, such authorities are empowered to issue bonds or 
evidences of debt not exceeding $100,000 in addition to the debts out- 
standing at the time of the passage of said act; that Chattanooga con- 
tains less than 20,000 inhabitants ; that authority has been given by the 
requisite number of votes, at an election, to issue $100,000 to the Cin- 
cinnati Southern Railroad Company ; that without any authority by a 
vote of the qualified voters of said city, said board of mayor and alder- 
men have, since the passage of said act of the general assembly, issued 
evidences of debt amounting to more than $90,000, and that such evi- 








dences of debt consist of warrants on the treasurer, drawn by the mayor 
and countersigned by the recorder, curreney warrants which are due in 
one and three years, which are promissory notes, having the form and 
general appearance of bank bills; that the treasury warrants are pay- 
able in city scrip; that by this creation of debts, the defendants have 
greatly depreciated the credit of the city, so much so, that said scrip is 
now bought and sold at from forty to fifty cents on the dollar; that not- 
withstanding said depreciation, defendants were still issuing large sums 
of said scrip; that contracts are made payable in cash, but are paid in 
issues of the city at-their cash value, and thus two dollars or more of 
scrip will be paid for one dollar of indebtedness; that by this means 
hesieanter and ruin is being brought upon the taxpayers; that defend- 
ants be required to answer and state the amount of evidences of indebt- 
edness issued since the passage of the act of the 20th of March, 1873, in 
what it consists and the character of the same, and by what authority 
issued. 

The defendant answers, after a motion to dismiss for want of juris- 
diction of subject-matter and parties, which was overruled by the court, 
that the entire funded and floating debt of the city is between one 
hundred and fifty-four and one hundred and fifty-eight thousand dollars, 
besides some $5,000 or more not audited ; that since March 20th, 1873, 
about seventy or eighty thousands dollars of indebtedness has been is- 
sued ; that they issued the warrants and scrip under the authority of, 
and for the purpose specified inthe municipal charter, and to accom- 
plish the objects of their incorporation, and for providing for the pay- 
ment of the debts and expenses of the city; that upon the coming into 
oflice of the present che 9 they found no money in the treasury and a 
large outstanding indebtedness, and being deprived by the action of 
the general assembly of the state, at its last session, of the power to 
enforce the collection of taxes for the years 1874-75, they issued warrants 
and scrips, believing such a course to be necessary to the maintenance 
of the city government, and for the best interests of the people ; that 
they have the right to issue warrants upon their treasury, whether they 
have money therein or not, and the right to issue scrip. That the credit 
of the city is depreciated, but not by any illegal creation of debt, but 
by the action of the last legislature suspending the collection of taxes; 
that in one transaction they paid $3,364.83 in scrip, ranging at the rate 
of from fifty to seventy-five cents on the dollar, at another time they 

aid $529.96 in scrip at from sixty to seventy-five cents, at another time 
$2,500 at sixty cents, at another $1,143.20 at fifty cents on the dollar, 
and $1,300 was paid at sixty-two or sixty-three cents, and some few other 
payments at from forty-five to sixty cents were made ; that warrants on 
the trearury were paid in city scrip, bearing ten per cent. interest, if the 
holder so desires it; that warrants were issued payable in city scrip; 
that the scrip was not issued to circulate as currency; that the form of 
the scrip is: 

SraTE oF TENNESSEE. [1 

One year after date, the Board of Mayor and Aldermen of the city of 
Chattanooga will pay one dollar to bearer. Tuomas TayYLor, 

Mayor. 
, Auditor. 

And endorsed: ‘ This note is receivable for all taxes and other dues 

of the city on presentation. ’’ That these are now outstanding: 


Warrants on treasurer $41 , 183.23 
Ten per cent. scip 26,278.89 
One year scrip 8,381.00 
Three years scrip 
Three years interest on ten per cent. scrip...................- . 7.458.42 
That $100,000 in bonds has been voted to the Cincinnati Southern 
Railroad Company, but the same is not yet issued; that they have been 
governed by a conscientious desire to discharge their duty, and that no 
expense has been incurred or evidence of indebtedness issued but that 
which they believed to be necessary for the good order, government and 
improvement of the city, and such as is contemplated in the charter un- 
der which they acted. It is admitted that Chattanooga contains a pop- 
ulation less than 20,000. The cause was heard upon the bill, answer and 
exhibits, and an injunction granted, and defendants have appealed to 
this court. ren 
The first question presented by the case for our determination is, had 
the chancery court jurisdiction of the subject and of the municipal con- 
duct of the defendant by bill filed by a ea ge It is insisted for the 


in behalf of themselves and other | defendants that illegal acts, such as defendants are charged with, affect 


the whole public, and the public must, by its authorized officers, institute 
the proceeding to prevent or redress the illegal act, and that, therefore, 
the attorney-general was the proper person to file this bill; and we are 
referred to the reports of several states thus holding. The better and 
more universal doctrine is, that any taxpayer may bring his bill in equity 
to prevent the corporate authorities from acting ultra vires, where the 
effect will be to impose on him an unlawful tax, or to increase his bur- 
den of taxation. 2 Dillon on Municipal Corporations, sec. 731, says: 
“In this country the right of property holders or taxable inhabitants to 
resort to equity to restrain municipal corporations and their officers 
from transcending their lawful powers, or violating their legal duties in 
any mode which will injuriously affect the taxpayers, such as making an 
unauthorized appropriation of the corporate funds, or of an illegal dis- 
ition of the corporate property, or levying and collecting void and 
illegal taxes and assessments upon real property, * * * has been 
affirmed or recognized in numerous cases in many of the states. It can, 
perhaps, be vindicated upon principle, in view of the nature of the 
powers exercised by municipal corporations, and the necessity of afford- 
ing easy, direct and adequate preventive relief against their abuse. 
“It is better that those immediately affected by corporate abuses 
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should be armed with the pew to interfere directly in their own names 
than to compel them to rely upon the actions of a distant state officer.” 

The action of the chancellor, therefore, in overruling the motion to 
dismiss the bill for want of jurisdiction was proper. . The charter of the 
city of Chattanooga provides that the corporation “shall have full 
power to borrow money on its bonds for any object that its authorities 
may determine to be important to the promotion of its welfare, and is 
not made improper by existing law, provided that the sum borrowed 
under the provisions of this section shall not exceed the sum of $50,- 
000 without being specially authorized to do so by a majority of the 
qualified votes of said city.’’ 

The unconstitutionality of the act of March 20, 1873, has been argued 
with great earnestness, because the caption of the act does not state the 
subject of the act, and because it repeats the section just quoted from 
the charter of incorporation of the city of Chattanooga. > the view 
we have taken of this case, it is immaterial whether said act is constitu- 
tional or unconstitutional, or whether it repeats any part of the charter 
or not. Neither by the act of March 20, 1873, nor by the charter, has 
the corporation any power to issue warrants on the treasurer, or city 
scrip for the purpose of raising money for the ordinary expenses of the 
corporation. arrants on the treasurer may be given by an authorized 
officer to pay money, but only as evidences to him that the debts had 
been audited by the properly authorized officers of the body, and serve 
as vouchers to him for his disbursements. Mayor and Council of Nash- 
ville v. J. G. Fisher e¢ al., Nashville, 1875. If there be not money in 
the treasury, then the corporation should borrow as provided in the 
charter or by existing law, or they should levy and collect such tax as to 
raise whatever sum is needed, and if they can neither borrow nor raise 
the money by taxation to meet their expenditures, then they should 
cease their expenditures until they can thus realize according to law. 

But for no ng meee had the corporate authorities the right ‘to issue 
warrants on the treasury, payable in city scrip, or to issue the city scrip. 
Their action was illegal and contrary to law and public policy. This 
city scrip is about the size, and upon the same kind of paper, and in 
every respect very much like national bank notes, and was doubtless 
designed to circulate as currency. 

The court will strictly construe municipal charters, and require clear 
authority for the powers assumed to be exercised under them. While 
these defendants aver that they have acted in the utmost good faith, yet 
80 much abuse of b png not to say corruption, has been found in some 
municipalities, and such onerous and ruinous burdens placed upon the 
taxpayers, that, to use the language of a distinguished author, “it is the 
- of true wisdom to keep the corporate wings clipped down to the 

wful standard.” 

Let the decree be modified as indicated in this opinion and the injunc- 
tion be made perpetual. 





Lien on After Acquired Property. 


BARNARD ET AL. ASSIGNEES v. NORWICH AND WORCES- 
TER RAILROAD ET AL. 


: United States Circuit Court of Massachusetts. 


Before Hon. NarHan CLIFFORD. 


‘Whenever parties by their contract intend to create lien or charge either upon 
real or personal property, whether owned by the assignor or contractor, or not, 
or if personal property, whether it is then in being, or not, the contract, attaches 

equity as a lien or charge upon the particular property, as soon as the assignor 
or contractor acquires a title thereto. 


CLIFFoRD, J.—Assignees in bankruptcy, except in cases of fraud, take 
only such rights and interests in the property of the bankrupt as he 
himself had, and could have himself claimed and asserted at the time of 
his bankruptcy, and they are affected with all the equities which would 
affect the bankrupt himself, if he were asserting those rights and inter- 
ests. No.person can sell a thing which he does not own, unless as the 
duly authorized agent of the owner. Nemo dat quod non habet. Nor 
can he convey in presenti property not in existence, the rule being that 
every such deed or mortgage is inoperative and void. Authorities to 
support those propositions are not wanted ; but the law will permit the 
grant or conveyance to take effect upon property when it is brought into 
existence, and comes to belong to the grantor, in fulfillment of an ex- 

ress agreement, if the agreement is founded on good and valuable con- 
sideration, unless it infringes some rule of law, or will prejudice the 
rights of third persons. Pennock v. Coe, 23 How. 138. Whenever the 
parties by their contract intend to create a lien or charge, either upon 
real or personal property, whether then owned by the assignor or con- 
tractor, or not, or if personal property; whether it is in esse, or not, it at- 
taches in equity asa lien or charge upon the particular property as soon 
as the assignor or contractor acquires a title thereto against the latter 
and against all persons asserting a claim to the same under him, either 
voluntary or with notice, or in bankruptcy. Mitchell v. Winslow, 2 
Story, C. C. 644. 

Guided by these principles, it becomes necessary to examine the plead- 
ings of the parties, and the proofs exhibited in the record, most of which 
are without conflict. Sufficient ya to show that the complainants 
are the assignees in bankruptcy of the Boston, Hartford and Erie Rail- 
road Company, and that the respondents are the Norwich and Worces- 
ter Raijroad pany and William T. Hart and Charles P. Clark, sur- 
viving trustees, under the indenture known as the Berdell mortgage , 





that the first named railroad company was incorported on the 25th of 
June, 1863, under a law of the state of Connecticut, and by divers other 
laws of said state, and of the states of Massachusetts, Rhode Island and 
New York, as fully appears by the exhibits set forth in the record; that 
the said railroad company, on the 19th of March, 1866, executed the in- 
denture known as the Berdell mortgage, under which the respondents, 
Hart and Clark, as the surviving trustees created by that indenture, are 
in actual possession of the leasehold interest, which is the subject-matter 
of the present controversy. Twenty thousand bonds of one thousand 
dollars were issued by the said railroad company “ for the purpose of 
paying the existin debts of the company and of completing and equip- 
ing their road.” Interest at the rate of seven per centum per annum 
was payable semi-annully on the first days of January and July in each 
year, on the presentation and delivery qt the proper annexed warrants. 
Payment of the principal is deferred until the first day of January, 1900. 
So to secure the payment of principal and interest, the railroad com- 
pany executed the indenture known as the Berdell mortgage, under 
which the two individual respondents are the surviving ttustees. By the 
terms of the instrument, the grantors convey all the railways of the cor- 

oration, commencing at the foot of Summer street and running to 
Willimantic in the state of Connecticut through Thompson in that state, 
and commencing at Providence and running to Willimantic, and also 
commencing on the northerly side of the city of Boston and ges | 
through Woonsocket in the state of Rhode Island to Willimantic, an 
thence through the state of Connecticut, and a portion of the state of 
New York to the western terminus of the jovation of the railway of the 
company on the east bank of the Hudson river at Fishkill ; also running 
from Willimantic to New Haven; also from a point from said railway 
in said Thompson to Southbridge in the state of Massachusetts. 

Tested solely by the words of the instrument above referred to, it 
might well be contended that the grant must be limited to the railways 
then chartered and located on indicated lines within certain described 
termini. but the terms of the indenture go on immediately to enlarge 
the grant beyond the locations then existing, by adding the words ‘as 
said railroads are now or shall be located, constructed or improved, under 
or by virtue of any powers now granted, or that may hereafter be granted 
or obtained, to locate, construct or use a railroad on any of said indica- 
ted lines.” Subsequent locations, if within the indicated lines, are 
clearly within the express words of the grant. Reasonabie doubt upon 
that subject can not be entertained, and the indenture proceeds to con- 
vey all the lands that are included, or which may be included in those 
locations, made or to be made, and all lands which may be acquired 
within the same terminal points, with one exception, to wit, the terminal 
lands at Boston and Fishkill, which are outside of the location, which it 
seems were reserved for a separate mortgage to secure an additional 
loan. Support to the view that the conveyance was intended to include 
railways to be located and constructed within the terminal points, of the 
most conclusive character, is derived from what follows in the same _in- 
denture, by which the grantors first enumerate, as objects of present 
conveyance, “all their lands, tracks, lines, rails, bridges, ways, deputs, 
stations, water-tanks, shops, buildings, piers and wharfs, erections, fences, 
walls, fixtures, privileges, franchises, rights, leases and charters,’”’ and 
then superadd under the same words of grant “ all the like estate, roads, 
railroads and structures, matters and things pertaining or belonging 
thereto, that mag be hereafter acquired or constructed, or belong to, or be 
controlled by, the” granting corporation. Search is made in vain for 
anything to fimit or qualify that language. Instead of that, the succeed- 
ing paragraph of the grant confirms the theory that the grantors in- 
tended that the mortgage should include after acquired property of the 
same kind as that they possessed, as well as everything owned by them, 
then in possession, belonging to the great enterprise in which they were 
engaged. Evidence of that intent is also found in the sweeping para- 
grap which follows in the same instrument, in which the grantors, after 

aving conveyed all the like estate hereafter acquired, proceed to add, 
“Together with all the tolls, income, issues and profits to be had from 
the same, and all rights to receive and recover the same, and everything 
necessary for the complete use of the road. Also, all the locomotives, 
engines, tenders, cars, carriages, tools, shops, fixtures and machinery, 
and all the coal, wood and other fuel belonging or appertaining to said 
railroad, or that may at any time hereafter belong or appertain to the 
same, as it may be changed by use and new acquisitions ; also, all the 
estate, real, personal and mixed, OF ANY OF THE FOREGOING DESCRIP- 
TIONS, or of any other kind which may be hereafter acquired by the party 
of the first part, and be used, or intended to be used, in the construction 
and operation of the said raiiroad.’’ Arrangements of various kinds 
were made by the said railroad company, and on the ninth of February, 
1869, they leased for the term of one hundred years the railway of the 
Norwich and Worcester Railway Company, together with all lands 
on which said railway is or shall be located the described terminal 
points, and which are connected with the uses of said railway, and 
all the rights, easements, franchises and privileges, in connection 
therewith, or which are appurtenant thereto, and all the turn-outs, 
branch tracks, depot grounds, stations, depots, superstructures, erec- 
tions and fixtures used therewith and belonging thereto, and the 
lands and premises on which the same are situate and. standing, 
now used and belonging, and to be used or belonging, or in anywise ap- 
pertaining to said railroad, together with all and singular, the real es- 
tate, tenements, hereditaments and appurtenances of the said railway 
company, together with and also the right to ask, demand and receive, 
for their own use and benefit, all the tolls, profits, income and rent, and 
charges which may or can be legally demanded or received, for the 
transportation of persons or property upon or over the said railroad, or 
any part thereof, or resulting in anywise from the operation and work- 
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ing of said railroad, or the use and occupation of the demised property, 
or any part thereof, together with the use of all the personal property 
of the said company, used or to be used, upon or in connection with said 
leased railroad, with the dividends and profits of the steamboat stock 
owned by said railroad company, and ‘the shares in the stock of said 
company.” 

Much discussion of the question whether the Boston, Hartford and 
Erie Railroad Company had authority at the time to enter into that in- 
denture is wholly unneceSsary, as it is admitted that their act in so doing 
was fully ratified and confirmed by the laws of the states of Massachu- 
setts and Connecticut. See Laws of Mass. 1866, p. 142; Id. of 
Conn. 1869, p. 264. Even the complainants concede that it was compe- 
tent for the state legislatures to ratify and confirm the lease. and the 
court being of the same opinion, the point may be dismissed without 
further consideration. Tested alone by the terms of the lease, wholly 
independent of the indenture of mortgage aforesaid, it is clear that the 
conclusion must be that the right of possession and use of the leasehold 
estate, real, personal and mixed, passed to the respondent lessees named 
in the lease, which is a proposition virtually admitted by both the par- 
ties in this controversy. Intervening facts, however, are necessary to be 
considered in order to a complete understanding of the matters in dis- 
pute. Both parties concede that the Boston, Hartford and Erie Rail- 
road Company was adjudged bankrupt, and that the complainants, on 
the 21st of October, 1870, were duly appointed assignees of the estate 
of the bankrupt corporation, and the record shows that the complain- 
ants, as such assignees, claim that the estate of every kind acquired’ by 
the said lease passed to the corporation whose estate they represent un- 
der the bankrupt act. Opposed to that, the individual respondents claim 
that the leasehold estate, demised and leased to the bankrupt corpora- 
“tion, passed to them as the legal trustees of the bondholders under the 
indenture known as the Berdell mortgage. Pursuant to the theory of 
the bill of complaint, the complainants pray that the individual re- 
spondents and the respondent corporation may account to the complain- 
ants for all moneys, rents, issues and profits received by them, fon that 
they respectively may pay to the complainants all such sums as shall be 
found due on such accounting, and that they may be ordered to deliver 
to the complainants the said leasehold interests, and to release and con- 
vey to the complainants whatever apparent or nominal title they may 
have to such leasehold interests. Service was made, and the wn Has 4 
dents, Hart and Clark, appeared and filed an answer. They admit that 
the Boston, Hartford unl Erie Railroad Company was duly incorpo- 
rated ; that the corporation executed the indenture known as the Berdell 
mortgage ; that the individual respondents are the sole surviving trus- 
tees under the same, and that the mortgage is a valid mortgage, duly 
authorized and ratified by the said several states; that the said corpora- 
tion and the Norwich and Worcester Railroad Company entered into 
the agreement of lease as alleged in the bill of complaint ; that the cor- 
poration lessee under that lease was subsequently adjudged bankrupt, 
and that the complainants were appointed assignees of the estate of the 
bankrupt corporation. Moneys, it may be assumed, were received by 
the lessors of that railroad, from the traffic, rents and profits of the 
same, but the individual respondents deny that it was the duty of the 
said lessors to account for or pay over the same to the complainants, 
and they assert that they claim that the said lease and the benefit there- 
of passed to the trustees under the said indenture of mortgage, and 
that they, as such trustees, are entitled to require said lessors to account 
and pay all such moneys to them, as after acquired property, under the 
indenture known as the Berdell mortgage. Other grounds of claim and 
of defence are set up in the pleadings growing out of the decree of the 
state court, but in the view taken of the case, the whole merits of the 
controversy must turn upon the question whether the leasehold interest 
acquired by the lease passed to the trustees under the mortgage as after 
acquired Son poe lainly, if those interests did pass to the trustees as 
after acquired property, the bill of complaint must be dismissed, and if 
they did not, it is equally clear that the complainants are entitled to a 
decree, and in that view, it follows that the other issues of law may be 
dismissed without further consideration. Argument to show that the 
parties intended to create alien or charge upon property of the kind 
enumerated, subsequently acquired, as well as upon property in exist- 
ence and actus] possession, is hardly necessary, as the affirmative of the 
proposition is supported by the express words of the indenture of mort- 
gage, the rule being that when parties intend to create a lien upon prop- 
erty not then in actual existence, it attaches in equity as soon as the 

rson who grants the lien acquires the possession and title of the same. 

itchell v. Winslow, 2 Story, C. C. 644; Pennock v. Coe, 23 How. 138. 

Privileges, franchises, rights, leases and charters are included in the 
mortgage, as well as lands, tracks, lines, rails, bridges, ways, depots, 
stations, water-tanks, shops, buildings, piers, wharves, erections, fences, 
walls and fixtures, and the instrument following that specific enumera- 
tion proceeds to provide “also all the like estate, roads, railroads and 
structures, and matters and things pertaining, or belonging thereto, that 
may be acquired or constructed, or be controlled by the granting party, 
together with all the tolls, income, issues and profits to be had from the 
same, and everything necessary for the complete use of the railroad.” 
Language more explicit and comprehensive could not well be chosen, 
and the instrument proceeds to another enumeration, and specifies all 
the locomotives, engines, tenders, cars, carriages, tools, shops, fixtures 
and machinery, and all the coal, wood and other fuel belonging or ap- 
pertaining to the said railroad, or that may at any time hereafter belon 
or appertain to the same, as it may be changed by use and new acquisi- 
tions. More specific terms of inclusion, it would seem, could not be 
empioyed, and yet the tors, as if to make certainty doubly sure, add 
as follows: ‘ Also, all the estate, real, personal and mixed, of any of the 





foregoing descriptions, OR OF ANY OTHER KIND which may be hereafter 
acquired by the granting party and be used, or intended to be used, in 
the construction and operation of the said railroad.” Leases are specif- 
ically named as matters conveyed by the mortgage, and the express 
words of the instrument are, that all the estate, real, personal and mixed, 
of any of the descriptions mentioned, or of any other kind which may 
hereafter be acquired by the grantors, or be used, or intended for use, in 
the construction or operation of the said railroad, shall also pass to the 
mortgagees under the mortgage. Suppose that is so, the rule established 
by the two leading cases already cited shows that the complainants can 
not recover. It must be so, unless the rule promulgated in those cases 
is overruled, which can not be done for at least two reasons : (1) because 
the rule is 4 sound one; (2) because it is supported by many other de- 
cisions, to a few of which only reference will be made. Dunham v. 
Railway Company, 1 Wall. 267; Railway v. Cowdrey, 11 Id. 481 ; 
United States v. Railroad, 12 Id. 864; Butt v. Ellett, 19 Id. 547; Wil- 
link vy. Canal and Banking Company, 3 H. W. Green, Ch. R. N. J. 395; 
Smithurst v. Edmunds, 1 McCarter, Ch. R. N. J. 411; Pierce v. Emery, 
32 N. H. 503. 

Many other authorities support the proposition that, whenever parties 
by their contract intend to create a positive lien or charge, either upon 
real or personal property, whether owned by the assignor or contractor, 
or not, or if personal property, whether it is then in being or not, the 
contract attaches in equity as a lien or charge upon the particular prop- 
erty, as soon as the assignor or contractor acquires a title thereto. Sey- 
mour v. Railroad Company, 25 Barb. 303; Curtis v. Auber, 1 Jac. & 
Walk. 531; Langdon v. Horton, 1 Hare, 556; Field v. Mayor, 2 Seld. 
185. Apply the established rule to the case, and it is clear that the com- 
plainants can not recover, and in that view, the court is of the opinion 
that it is not necessary to examine the other questions discussed at the 
bar. 

Decree that the bill of complaint is dismissed with costs. 





Construction of Guaranty. 
LOCKE y. McVEAN.* 
Supreme Court of Michigan, April, 1876. 
Hon. T. M. Cootry, Chief Justice. 

«J. V. CAMPBELL, 


« JTsaac MARSTON, 
« B. F. GRAvEs, 


Judges. 


Though a guaranty should ordinarily be constrned according to its import, 
like other instruments, the guarantor can not be held to an interpretation ma- 
terially different from the explicit wording ; as, for example, to secure the pay- 
ment of notes running six months, where he had made himself responsible for 
notes due in four; nor where the rate of interest is increased. 


Graves, J., delivered the opinion of the court. 

Locke and defendant in error, David McVean, entered into an agree- 
ment in writing on the first of March, 1871, of the following tenor : 

“It is agreed that all sales of sewing machines which O. M. Locke, of 
Detroit, Hichigan, shall make to David McVean, of Lapeer, shall be 
upon the terms and conditions following, unless it shall be otherwise in 
writing hereafter agreed during the continuance of this contract: All 
indebtedness by account, NoTE, or otherwise, which shall arise under 
this contract from said D. McVean to said O. M. Locke shall be paid 
when due. First. Machines will be packed for transportation and de- 
livered in Detroit by O. M. Locke, after which all expenses of every 
kind will be paid by said David McVean. Second. Said David McVean 
shall reasonably advertise and make all reasonable efforts to sell at 

rices not less than the regular retail prices of O. M. Locke, and shall 
introduce, supply and sell said machines as speedily, thoroughly and 
extensively as practicable, throughout said Lapeer County, state of 
Michigan. Third. Said D. McVean shail neither keep nor deal in any 
other sewing machines than the “ Florence,” and shall supply himself 
by purchase from O. M. Locke, with needles, threads and findings for 
om machines, that his customers and the community may be at all 
times promptly and conveniently supplied; and said needles, thread 
and findings shall be sold to him by O. M. Locke, at the lowest whole- 
sale price to such agents forcash. Fourth. O. M. Locke will, during the 
continuance of this agency, sell his machines to said D. McVean at a 
discount of 25 percent. from the regular retail price at Detroit. Fifth. 
Said D. McVean shall give to every purchaser of a Florence machine, 
full and thorough instructions how to run said machine, and shall forfeit 
to O. M. Locke all profit dr commission on such sale, in case of failure 
or neglect to fulfil the requirements of this clause. Sixth. So long as 
said D. McVean shall conduct this business properly, energetically and 
to the satisfaction of O. M. Locke, no other local agent for the sale of 
said sewing machines will be established in said territory. Seventh. 
Said D. Me Vean shall give his note of hand for all purchases of machines 
at the time of purchase ; said notes to be on four months’ time, without 
interest. If so desired, an extension of time will be granted hy O. M. 
Locke, equal to sixty days on each note; said McVean to pay interest 
therefor at the rate of 8 per cent. per annum. O. M. Locke agrees to 
take good notes that said McVean may recieve in exchange for machines, 
provided said notes are payable at bank or express office, ~ ¢ inter- 
est from date, or not over six months’ time, and endorsed by D. McVean. 


*From the American Law Times Reports. 
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If not paid at ig phe A said notes are to be returned to said D. Mc- 
Vean. If O. M. Locke shall not be satisfied with the conduct of said 
business and agency by said D. McVean, he may establish another agent 
in his stead at pleasure. Said D. McVean may discontinue this agency 
at pleasure, on notice of thirty days. For the more convenient prose- 
cution of this agency, O. M. Locke es to furnish said McVean with 
& wagon as soon as said McVean shall become satisfied that the territory 
will pay sufficiently well to justify the expense. Said wagon to be the 
property of O. M. Locke, and to be returned in as oot order as re- 
ceived, ‘natural wear excepted,’ upon demand of O. M. Locke.” 

At the time this contract was entered into, a bond was written and 
executed on the back of it from the defendant David McVean, as _ prin- 
cipal, and the defendant Daniel McVean and one Alexander McVean, 
now deceased, as sureties, to the plaintiff Locke, in the penal sum of 
two thousand dollars, and conditioned that if David McVean should 
“ well and truly keep and perform, in all respects according to the true 
intent and meaning,” the contract in question, then the obligation should 
be void; otherwise, in force. 

Subsequently David McVean gave his five several promissory notes to 
Locke, each pegebte six months after date, and dated respectively May 
17, May 18, September 22, October 2 and October 7, in the year 1871, 
and each, except the second, only drawing .interest after four months, 
and then at the rate of eight per cent. The second was so worded as 
upon its face to draw interest at seven per cent. from date, for the first 
four months, and thereafter at eight. e notes were all given for sew- 
ing machines furnished by Locke in the course of the business explained 
in the contract, and not being paid, Locke sued upon the bond to en- 
force collection of the surviving surety. When the case came on for 
trial, there was no dispute about the genuineness of the papers. The 
only question was whether the bond applied to and covered these notes. 
The contract‘and bond were admitted in evidence without objection, but 
the surety insisted that the notes were not such as he agreed to be liable 
for; that he only bound himself to be liable for notes given by David 
McVean to the plaintiff, and drawn payable at four months, whereas the 
notes offered were drawn payable at six months; and the judge sus- 
tained the objection, and refused to admit the notes in evidence. The 
question in the case is upon the correctness of this ruling, and it turns 
upon the interpretation of the papers. In argument, counsel laid down 
conflicting rules as to the interpretation of guaranties. For the defend- 
ant itwas contended, that the undertaking of the guarantor must be read 
and appiied according to the strict letter or precise terms used to ex- 
press it, and Wright v. Johnson, 8 Wend. 576, and several other cases 
were cited. On the part of ere ged in error, it was claimed that the 
same principle is to govern which obtains when other contracts are in 
question, and that the intent of the parties is to be sought for. and may 
be gathered from the whole instrument and the subject-matter of the 
Sg goes And Curtis v. Hubbard, 6 Met. 191, and Lee v. Dick, 10 
Pet. 493, were referred to. 

Formerly, it is certain there was much diversity of opinion on this 
subject. number of New York cases were very strongly on the side 
of construction favorable to the guarantor, and such as would reduce 
his liability within the narrowest limits. Chancellor Kent seems to have 
inclined to that doctrine. Com. Vol. 3, p. 124. There were likewise 
some English authorities which favored the same view. But in Mason 
v. Pritchard, 12 East, 227, the Court of King’s Bench declared that the 
words were to be taken as strongly against the guarantor as the sense of 
them would admit of; and in Merle and others v. Wells, 2 Campb. 413, 
Lord Ellenborough, at nisi prius, acted on the same principle. In Har- 
greave v. Smee, 6 Bing. 244, Tindal, C. J., said: ‘“‘The question is, 
what is the fair import to be collected from the language used in this 

ty? The words employed are the words of the defendant (the 
guarantor) in this cause, and there is no.reason for putting on a guar- 
anty a construction different from that which the court puts on an 
other instrument. With regard to other instruments, the rule is, that if 
the party executing them finds anything ambiguous in the expression, 
such ambiguity must be taken most strongly against himeelf.’’ Park, J., 
observed that it had been conceded that all these cases were to be de- 
cided each on its own ground ; and that it was useless, therefore, to refer 
to the decision except for some principle incidentally laid down; that 
the only question of principle which had been agitated was whether 
these instruments were to be construed strictly, and that he was not dis- 
posed to hold the doctrine which had been imputed to Lord Wynford, 
that a guaranty ought to receive a strict construction. Burrough, J., 
remarked that he hoped the time would come when more reliance would 
be placed on principles than on cases; that he had no doubt as to the 
intention of the parties ; that the writings were commercial agreements, 
and ought to receive a liberal, not a strict, construction. In Wood v. 
Printner, in the exchequer, in 1866, the chief baron observed, the ques- 
tion in these cases depends not merely on the words, but, when the 
words are at all ambiguous, requires a consideration of the circumstances 
to aid the construction ; that it was therefore necessary to look at the 
existing state of things, and looking to that, to construe the words in 
such a way as the court considered most consistent with the intention of 
the parties; not, indeed, considering any statements of either party as 
Snaee a by the — se — taking the words themselves, 

r wi surrounding facts, as the exponents of the meaning o 
both. Martin, B., observed that he could not assent o the remar o 
Bailey, B., in Nicholson v. Paget, 1 Cr. & M. 52, that a contract of 


guaranty ought to be read in any peculiar way, and stated that his own 
— was, it should be read in same way as any other contract. 
well, B., also repudiated the opinion of ., in Nicholson v. 


ailey, 
Paget, and thought a contract of guaranty should be 


cere sate in the 
same way as other contracts. Pigott, B., concurred, 


and the judgment 





followed the rule as stated (L. R. 2 Exch. 66), and was affirmed in the 
Exchq. Chamber, Ib. 282. 

In Burgess v. Eve the vice chancellor remarked that reason must be 
applied to the construction of an instrument of guaranty, and in view 
of the surrounding facts and the expressions, he proceeded to ascertain 
the import of the engagement, by giving what he called a reasonable 
construction to the terms. L. R. 13 Eq. Cases, 450; 2 Eng. 379. See 
also Tanner v. Woolmer, 20 E. L. & E. 491; Northwestern R. W. Co. 
v. Whinray, 26 E. L. & E. 488; Bainbridge v. Wade, 1 E. L. & E. 236; 
Rolt v. Cozens, 37 E. L. & E. 261; Broom v. Batchelor, Ib. 572; Mayer 
v. Isaac, 6 Mees & Wels. 605. In Curtis and another v. Hubbard, 6 
Met. 186, Chief Justice Shaw observed that in construing an instrument 
of guaranty, as in the case of any other written instrument, the intent 
of the parties is to govern, as collected from the whole instrument and 
the subject-matter to which it applies. In Dobbin v. Bradley, 17 Wend. 
422, in Gates v. McKee, 3 Ker. 232, and in Rindge v. Judson, 24 N. Y. 
64, the true rule was deemed to be, that when the question is as to the 
meaning of the written language in which a guarantor has contracted, 
there is no difference between the contract of a surety and that of any 
other party, and this seems to be the doctrine as now settled in New 
York. In the last case, many authorities were cited and considered. 
The view now generally received appears to be, that for the purpose of 
finding out what the contract is, the same course is to be pursued that 
the law authorizes to ascertain what the parties have agreed upon in the 
case of other mercantile contracts; but that when an understanding is 
once reached of the true agreement, the rules and principles whick: per- 
tain to the rights and duties of principal and surety apply, so far as ap- 
propriate to the form of that relation recognized in the case of guaran- 
tor and guaranty, or admissible in view of the nature and terms of the 
particular transaction. ; 

This subject has been examined because counsel on both sides .ap- 
eared to attach importance to it, but according to my impressions, the 
ecision of the present case does not depend upon the adoption or re- 

jection of any particular rule which ambiguous agreements may be sup- 
posed to call for. When the stipulations are plain on their face, so far 
as they concern the matter in dispute, there is no occasion to spend time 
about rules. Mayer v. Isaac, supra. The explicit description of the 
undertaking of the party can speak for itself, and if the question is 
whether a particular matter equally specific is within it, there ought not 
to be great difficulty in deciding. As he who undertakes can not be re- 
quired to assume more than he promised, if the matter he is sought to 
be charged with is identically different in substance and effect, no nice 
reasoning is necessary to prove the want of liability of the promisor ; 
and on the other hand, if what is claimed is identically comprehended 
by the written drscription of the undertaking, there would seem to be 
no room for debate. The transaction here must be viewed as it would 
be if the contract between the plaintiff and David McVean had been 
copied into the preamble of the condition of the bond; and cape | 
to read the bond in that way, and comparing the notes in question wit 
the defendant’s undertaking in the obligation, I discover no ambiguity 
and find nothing uncertain. The parties contemplated two forms of in- 
debtedness, one by notes given for machines, and the other for needles, 
thread and findings, for which notes were not expected to be given, and 
in the commencement of the agreement it was provided that David 
should pay such indebtedness when due. The notes there referred to 
were left to be described in a later provision, and in the seventh article 
we find them described. For every machine David was tv give at the 
time of purchase his note on four months’ time without interest, and, 
in case he desired, was to have an extension for sixty days, but for the 
time of the extension there was to be interest at the rate of eight per 
cent. Of course under the arrangement, Locke would be entitled to 
the specified note on parting with the machine. No other or different 
notes were provided to be phen by David to the plaintiff, and under the 
contract, the plaintiff could not require any other. They would be a 
specific form of indebtedness, and very distinguishable from one restin 
upon verbal proof. As notes, they could be negotiated and used in busi- 
ness, and transferred so as to exclude objection or defence by the maker. 
The guaranty amounted to an obligation that such notes should be paid 
when due; but it was not an agreement that any notes which David 
might give to run six months or six years should be paid when due. It 
was of special interest to the guarantors that the time of running of the 
notes they were to be liable for should be fixed. If not fixed, then the 
time in each case would depend on the notions of the immediate par- 
ties, who might make it very short or extend it to years, and the guar- 
antors would be always uncertain as to the length of time to which their 
liability might be carried. Every one must see the difference between 
becoming bound for all notes one neighbor may give another on what- 
ever time, and becoming bound for ail putes so given having four months 
torun. It is common experience that men will often become sureties 
on three or four months’ paper, when they will not if the paper was 
drawn at six months. ere are some definite circumstances which 
mark the difference in the risk, and there is always room for contingen- 
cies to enhance the risk. ' 

But the main consideration is, the guarantors only undertook for pa- 
per of aspecific description,—only became bound to stand responsible 
or four months’ notes,—and the plaintiff and David had no power to 
extend the obligation to other securities. The plaintiff’s counsel con- 
tend, however, that in view of the clause for an extension on each four 
months’ note for sixty days, the notes in question, though given for six 
months, were substantially for four months extended as authorized. 

I do not think so. Each note was to run four months without inter- 
est, and in case of extension, then to carry interest at eight percent. per 
annum for the extended time. As previously stated, the second note in 
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question was intended to draw interest from its date for four months at | 
seven per cent., and thereafter at eight. Clearly this note was a great | 
way from being the same as one drawn pursuant to the plan covered by 
the guaranty, and then extended sixty days. A few figures will explain | 
one marked difference in dollars and cents. 

But a short computation and comparison will prove that neither of | 
these notes, in regard to length of time or amount of interest, is in sub- 
stance the same as if drawn for four months without interest and ex- 
tended sixty days with interest at eight per cent. during that period. In 
every case, the time and amount are both greater. Other distinctions 
may be noticed. The legal right to Prsand reception of payment and 
the surrender of the paper is postponed-an additional two months, and 
that excess of time is likewise afforded for transfer before maturity, and 
these are substantial differences. 

Indeed the variances are too marked to leave room for any serious | 
geo Russell v, Perkins, 1 Mason, 368; Birckhead v. Brown, 5 | 

ill, 634; Northwestern R. R. Co. v. Whinray, 26 E. L. & Eq. 488; | 
Walrath v. Thompson, 6 Hill, 540; 8. C. 2 Cow. 185; Skinner v. Val- 
entine, 59 N. Y. 473; Hall v. Rand, 8 Conn. 560; Eames v. Carlisle, 4 
N. H. 201. THE JUDGMENT SHOULD BE AFFIRMED WITH Costs. 





Act of God. 
NUGENT v. SMITH.* 
English Court of Appeal. 


1. What Constitutes Act of God.—A loss occasioned by the act of God is 
a loss arising from and occasioned by the agency of nature, which can not be 
guarded against by the ordinary exertions of human skill and prudence so as tu 
prevent its effect. 


2. Liability of Common Carrier.—Plaintiff delivered to defendant in Lon- 
don a mare to be carried from London to Aberdeen, between which places de- 
fendant ran steamers as a common carrier. A storm arising during the voyage, 
the mare was so injured that she died. The jury found that the injury was 
caused partiy by excessive bad weather and partly by the fright and struggling 
of the mare, and negatived all negligence on the part of the defendant. Held, 
reversing the decision of the Common Pleas (reported 13 Alb. L. Jour. 177), 
that upon these findings of the jury the defendant was not liable. 


gment rendered in the court of com- 


Appeal by defendant from 
The facts appear sufficiently in the 


a a. 
mon pleas in favor of plaintiff. 
opinion of Cockburn, C. J. 


Benjamin, Q. C., Hall and Douglas Walker, for appellant; Cohen, 
Q. C., and Lanyon, for respondent. 

CockgurN, C. J. This case involves a question of considerable im- 
portance as regards the law relating to carriers by sea, but the facts are 
few and simple. The plaintiff being the owner of two horses, and havy- 
ing occasion to send them from London to Aberdeen, shipped them on 

oeard a steamship belonging to the company of which the defendant is 
the representative, plying regularly as a general ship between the two 
ports. The horses were shipped without any bill of lading. In the | 
course of the voyage, a storm of more than ordinary violence arose, and 
partly from the rolling of the vessel in the heavy sea, partly from strug- 

ling caused by excessive fright, one of the animals, a mare, received 
injuries from which she died. It is to recover damages in respect of her 
loss that this action is brought. The jury, in answer to a question spe- 
cifically put to them, have expressly negutived any want of due care on 
the part of the defendant, either in taking proper measures beforehand to 
protect the horses from the effect of tempestuous weather, or in doing all 
that could be done to save them from the consequences of it after the storm 
had come on. A further question put to the jury was, whether there 
were any known means, though not ordinarily used in the carriage of | 
horses by people of ordinary care and skill, by which the defendant 
could have prevented the injury to the mare, but to this question the 
jury returned no answer. The question is whether, on. this state of 
facts, the shipowners are liable. For the defendant it was insisted that 
the storm, which was the primary and in a partial degree the proximate 
cause of the loss, must be taken to have been an “act of God” within 
the legal meaning of that term, so as to afford immunity to the defend- 
ants as carriers (all due care having been taken to convey the mare 
safely) from liability in respect of the loss complained of, and the ques- 
tion to be determined is, whether this contention is well founded. The 
ay of the common pleas division in favor of the plaintiff, as de- 
ivered by Brett, J., involves, if I rightly understand it, the following | 
propositions : First, that the Roman law relating to bailments has been 
adopted by our courts as part of the common law of England; secondly, 
that by the Roman law all ships, whether common carriers or not, are 
equally liable for loss by inevitable accident; thirdly, that such is the 
rule of English law as derived from the Roman law, and as evidenced 
by English authorities; fourthly, that to bring the cause of damage or 
loss within the meaning of the term ‘‘act of God,”’ so as to give immu- 
nity to the carrier, the damage or loss in question must have been 
caused directly and exclusively by such a direct, and violent, and 
sudden, and irresistible act of nature as the defendant could not, by 
any amount of ability, foresee, would happen; or if he could foresee 
that it would happen, he could not by any amount of care and 
skill, resist so as to prevent its effect; fifthly, that notwithstanding 
the inability of the jury to agree to an answer to the fifth ques- 
tion left to them, the ‘defendant has in this case fuiled to satisfy the 


burden of proof cast upon him so as to bring himself clearly within the 


| it. 


definition, as it is impossible to say that no human ability could foresee 
the reasonable probability of the happening of rough weather on the 


| voyage, and that a horse at sea might be frightened by it, or that no 


human ability could prevent injury to a frightened horse in such weather 


| as occurred. In no part of this reasoning am I able to concur. 


[The court here considers the questions how far the Roman law has 
been adopted as part of the common law as to bailments, and whether 
common carriers are equally liable for loss by inevitable accident, etc.] 

But there being no doubt that in the case before us the shipowner was 

| & common carrier, we have now to deal with the question on which the 


| decision turns, namely, whether the loss was occasioned by what can 


roperly be called the “‘act of God.” The definition which is given by 
3rett, J., of what is termed in our law the “act of God” is that ‘it 
must be such a direct, and vivlent, and sudden and irresistible an act of 
nature as could not by any amount of ability have been foreseen, or if 
foreseen, could not by any amount of human care and skill have been 
resisted.’’ The judgment then proceeds: ‘“* We cannot say, notwith- 
standing the inability of the jury to agree to an answer to the fifth ques- 
tion left to them, that the defendant has in this case satisfied the burden 
of proof cast upon him so as to bring himself clearly within the defini- 
tion. It seems to me impossible to say that no human ability could 
foresee the reasonable probability of the happening of rough weather 
on the voyage, and that a horse at sea might be frightened by it, or that 
no human ability could prevent injury to a frightened horse in such 
weather as occurred.’’ The exposition here given appears to me far too 
wide as regards the degree’ of care required of the shipowner, and as 
exacting more than can properly be expected of him. It is somewhat 
remarkable that previously to the present case no judicial exposition 
has occurred of the meaning of the term “act of God,” as regards the 
degree of care to be applied by the carrier in order to entitle himself to 
the benefit of its protection. We must endeavor to lay down an intel- 
‘ligible rule. That a storm at sea is included in the term “act of God” 
can admit of no doubt whatever. Storm and tempest have always been 
mentioned in dealing with this subject as among the instances of vis ma- 
jor coming under the denomination of “act of God.” But it is equally 
true that it is not under all circumstances that inevitable accident aris- 
ing from the so-called “‘act of God,” will, any more than inevitable 
accident in general by the Roman and continental law, afford immunity 
to the carrier. This must depend on his ability to avert the effects of 
the vis major, and the degree of diligence which he is bound to apply to 
that end. It is at once obvious, as was pointed out by Lord Mansfield 
in Forward v. Pittard, 1 T. R. 27, that all causes of inevitable accident, 
‘*casus fortuitus,” may be divided into two classes, those which are oc- 
easioned by the elementary forces of nature uncongected with the 
agency of man or other cause, and those which have th®r origin either 
in the whole or in part in the agency of man, whether in acts of com- 
mission or omission, of nonfeasance or of misfeasance, or in any other 
cause independent of the agency of natural forces. It is obvious that it 
would be altogether incongruous to apply the term ‘act of God” to 
the latter class of inevitable accident. It is equally clear that storm 
and tempest belong to the class to which the term “act of God” is 
properly applicable. On the other hand, it must be admitted that it is 
not because an accident is occasioned by the agency of nature, and 
therefore by what may be termed the “ act of God” that it necessarily 
follows that the carrier is entitled to immunity. The rain which fertil- 
izes the earth, and the wind which enables the ship to navigate the 
ocean, are as much within the term “act of God” as the rainfall which 
causes a river to burst its banks and carry destruction over a whole dis- 
trict, or the cyclone that drives a ship against a rock or sends it to the 
bottom. Yet the carrier who, by the rule, is entitled to protection in 
the latter case, would clearly not be able to claim it in the former. For 
here another principle comes into play. The carrier is bound to do his 
utmost to protect the goods committed to his charge from loss or dam- 





| age, and if he fails herein, becomes liable from the nature of his contract. 
| In the one case he can protect the goods by proper care; in the other it 


is beyond his power to do so. If by his default in omitting to take the 
necessary care, loss or damage occurs, he remains ee though 
the so-called “ act of God” may have been the immediate cause of the 
mischief. If the ship is unseaworthy, and hence perishes from the 
storm, which it otherwise would have weathered ; if the carrier by un- 
due deviation or delay exposes himself to the danger which he would 
otherwise have avoided, or if, by his rashness, he unnecessarily encoun- 
ters it by putting to sea in a raging storm, the loss can not be said to be 
due to the act of God alone, and the carrier cannot have the benefit of 
This being granted, the question arises as to the degree of care 
which is to be required of him to protect him from liability in respect 
of loss arising from the act of God. Not only, as bas been observed, 
has there been no judicial exposition of the meaning of the term ‘act 
of God,” as regards the degree of care to be applied by the carrier in 
order to entitle himself to its protection, but the text writers, both Eng- 
lish and American, are for the most part silent on the subject, and afford 
little or no assistance. As we are here on common ground with the 
civilians, so far as one head of inevitable accident is concerned, it may 
be of use, while endeavoring more clearly to fix the limits of that class 
of inevitable accidents which comes under the head of * act of God,”’ 
to turn to their views on that subject with reference to inevitable acci- 
dents in general. As the result of the different instances of casus for- 
tuitus, which occur in the Digest, Viminius gives the following defini- 
tion: ‘‘ Casum fortuitum definimus omne quod humano ceptu previdert 
non potest, nec cui proviso potest resisti.” Instit. Juris. lib. 2, c. 66. 
He enumerates various instances: “* Casus fortuiti rarii sunt, veluti a vi 





*34 L .J. Rep. N. 8. 827. 





ventorum, turbinum, pluciarum, grandinum, Julminum oastus, frigoris, 
et similium calamitatum que celiius immittuntur. Nostri vim divinam 
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dizerunt. Greci theon bian. Item naufragie, aquarum inundationes, 
incendia, mortes animalium, ruine edium, fundorum chasmata, incursus 
hostium, predonum impetus. His adde damna omnia a privatis illata 

e quominus inferrentur, nullé cura caveri potuit.” Baldus (Quest. 
12, No. 4) gives the following definition : ‘‘ Casus fortuitus est accedens 
quod per custodiam curam vel diligentiam mentis humane non potest 
evitari ab eo qui patitur.” In our own law on this subject judicial 
authority, as has been stated, is wanting, and the text writers, English 
and American, with one exception, afford little or no assistance. Story, 
however, in speaking of the perils of the sea, in which storm and tem- 

st are, of course, included, and, consequently, to a great extent, the 
instances of inevitable accident at sea, which come under the term “act 
of God,” uses the following language : ‘‘ The phrase, ‘perils of the sea,’ 
whether understood in its most limited sense as importing a loss by nat- 
ural accidents peculiar to that element, or whether understood in its 
more extended sense as including inevitable accidents occurring upon 
that element, must still in either case be understood to include such 
losses only to the goods on board as are of an extraordinary nature, or 
arise from some irresistible force, or from inevitable accident, or from 
some overwhelming power which can not be guarded against by the 
ordinary exertions of human skill and prudence. Hence it is that if the 
loss occurs by a peril of the sea, which might have been avoided by the 
exercise of any reasonable skill or diligence at the time when it occurred, 
it is not deemed to be in the sease of the phrase such a loss by the per- 
ils of the sea as will exempt the carrier from liability, but rather oe 
by the gross negligence of the party.” Story, it will be observed, here 
speaks only of “ordinary exertion of human skill and prudence and the 
exercise of reasonable skill and diligence.” I am of opinion that this 
is the true view of the matter, and that what Story hére says of perils 


of the sea applies equally to the perils of the sea coming within the | 
In other words, that all that can be re- | 


designation of “acts of God.” 
uired of the carrier is, that he shall do all that is reasonably and prac- 
tically possible to insure the safety of the goods. If he uses all the 
known means to which prudent and experienced carriers ordinarily have 
recourse, he does all that can be reasonably required of him, and if un- 
der such circumstances he is overpowered by storm or other natural 
agency, he is within the rule which gives immunity from the effects of 
such vis major as the act of God. I do not think that because some one 
may have discovered some more efficient method of securing the goods, 
which has not become generally known, or because it cannot be proved, 
that if the skill and ingenuity of engineers or others were directed to 
the subject, something more efficient might not be produced, that the 
carrier can be made liable. I find no authority for saying that the ris 
major must be guch as “no amount of human care or skill could have 
resisted,” or tHe injury such as “no human ability could have pre- 
vented,” and [ think this construction of the rule erroneous. That the 
defendants here took all the care that could reasonably be required of 
them to insure the safety of the mare, is, I think, involved in the finding 
of the jury directly negativing negligence, and I think it was not ¢.icum- 
bent on the defendants to establish more than is implied by that iinding. 
The matter becomes, however, somewhat complicated from the fact that 
the jury have found that the death of the mare is to be ascribed to in- 
juries caused partly by the rolling of the vessel, partly by struggles of 
the animal occasioned by fright, lonvideg it doubtful whether the fright 
was the natural effect of the storm, or whether it arose from the unrs- 
ual degree of timidity peculiar to the animal, and in excess of what 
would generally be displayed by horses. But the plaintiff is in this di- 
lemma: if the fright which led to the struggling of the mare was in 
excess of what is usual in horses on ship board in a storm, then the rule 
applies that the carrier is not liable where the thing carried perishes or 
sustains damage by reason of some quality inherent in its nature, with- 
out any fault of his, and which it was not possible for him to guard 
against. If, on the other hand, the fright was the natural “ffect of the 
storm, and of the agitation of the ship, then it was the immediate con- 
uence of the storm, and the injuries occasioned by the fright are suf- 
ficiently closely connected with the storm, in other words, with the ‘‘act 
of .” to afford protection to the carrier. For these reasons, I am of 
opinion that the judgment of the court below must be reversed, and 
Sa, cp entered for the defendant. - 

LEASBY, B. I should hesitate to decide this case upon the general 
ground much insisted on during the argument, that where there is a loss 
or destruction of any thing intrusted to a carrier from natural causes, 
without the intervention of any human agency, the carrier is discharged. 
In other words, that the exception of “the act of God” from the car- 
rier’s responsibility applied to every condition of things resulting from 
natural causes. The words ‘act of God” as applied to the carrier’s 
exemption comprehend, no doubt, such events as earthquakes and all 
other convulsions of nature. Violent storms and tempests have always 
been considered as coming within the words, and men have thought they 
could avert them by prayers and offerings. Mr. Wallace, the American 
editor of Smith’s Leading Cases, as cited in the note to Angell on Car- 
riers, 2 155, p. 153, attempts a definition: ‘“‘ Upon the whole, it would 
seem that the act of God signifies the extraordinary violence of nature.” 
This entirely disapproves of those American cases referred to in the ar- 
gument, Colt v. McMeeher, and Williams v. Grant, wbi sup., which ap- 
peared to go to the extent of showing that “‘act of God” and “act of 
nature” meant the same thing. I mean, of course, *‘act of God” as 
applied to the carrier’s exception. I would not adopt this or any defi- 
nition as exact and including all cases; but wherever there is that 
unusual violence of nature against which, in the opinion of the jury, 
precautions would be considered unavailing, and could not be expected 
to be taken, I say the case would come within the exception. 
Now, how does the present case stand as regards this? I should have 





been better satisfied if the note of the case had shown more distinctly 
that there had been in this case the intervention of the “act of God” in 
the sense which I have mentioned. Still, looking at the language of the 
questions put to the jury, and the answers, it is a fair conclusion, I 
think, that the weather was of such a nature, ‘‘ more than ordinary bad 
weather,” as to come within the meaning ‘‘act of God.” It seems to 
have been argued in that way, and if that be so, the judgment of the 
court below is subject to this criticism: that though the carrier is ex- 
cused by the “act of God,” he is yet bound to use precautions against 
the “act of God.” This seems an inconsistency, and I should feel jus- 
tified in saying that if the “act of Gud” and the nature of the animal 
combined to produce the injury, the defendants would be discharged. 
The fifth question asks: ‘*‘ Were there known means not ordinarily used 
in the carriage of horses by sea by people of ordinary care and skill, 
by which the injury might be prevented?” It is not surprising that the 
jury could not agree upon an answer to this question.. Some would say 
it must be possible to use means to attain this end, and of course they 
could not be unknown contrivances, but known to persons of skill, and 
this would lead to one answer; others would say, the only known means, 
in the proper sense of the words, were means in use, that is, in ordinary 
use, and this would lead to an opposite answer. It does not appear to 
me that an answer to that question was essential to determine the case, 
because, whichever way it was answered, the answers to the other ques- 
tions, particularly the fourth, determine the case in favor of the defend- 
ants. I consider it expressly found that there was no negligence on the 
part of the defendants in any way contributing to the injury. If the 
second question had been answered in the affirmative, the case would 
have come within the authority of decided cases. Carriers of live ani- 
mals are not, as such, without negligence, responsible for injury to or 
death of the animals carried by themselves. Blower v. Great Wesvern 
Railway Company, Kendall v. London and Southwestern Railway Com- 
pany, «bi sup. But in the present ease it appears that the injuries were 
due to two causes together, the rough weather and the nature of the 
animal. If the extraordinary rough weather can be regarded as the “act 
of God”’ within the meaning of those words in the exception, then, as L 
have before stated, the case appears clear; but if it be not, still, as the 
jury have negatived negligence in their answer to the fourth question, it 
amounts to this: that the defendants took all reasonable and proper 
precautions against rough weather, but still the extraordinary bad 
weather and nature of the animal caused the injury. This, in my opin- 
ion, is sufficient to absolve the carriers, because, all negligence being 
negatived, they can not be said in any way to have contributed to the 
injury, and so far as being carriers they are insurers, this liability does 
not extend to injuries caused by the animal: themselves, and even 
though the extraordinary rough weather may have contributed directly, 
yet no direct conclusion could be founded upun the joint operation of 
the two causes, as no division could be made of the result caused by 
each. The third finding negatives the injury being caused by the rough 
weather alone, and as it follows that the character and conduct of the 
animal must have been an effective cause, the sounder conclusion seems 
to be that the plaintiff fails in making out a case to recover any thing 
rather than that the defendants are to be made responsible for the whole 
consequences of both causes combined. The effect of this opinion is 
that the judgment of the court below should be reversed. 

Mellish, L. J. (who also delivered an opinion to the same end as the 
others), stated that James, L. J., concurred that the decision of the 
court below must be reversed, and desired to add the following cbserva- 
tion: The act of God is a mere short way of expressing this proposi- 
tion. A common carrier is not liable for any accident as to =a he can 
show that it is due to natural causes directly and exclusively, without hu- 
man intervention, and that it could not have been prevented by any 
amount of foresight and pains and care reasonably to be expected from 
him. In this case the defendant has made this out. 

Mellor, J., agreed that the judgment of the court below must be 
reverse”. JUDGMENT REVERSED. 


The Hot Springs Cases. 





RECTOR v. THE UNITED STATES. HALL v. SAME. GAINES 
ET AL. v. SAME. 


Supreme Court of the United States, October Term, 1875. 


1. Construction of Act of 1843.—The act of March Ist 1843 (5 Stat. 603), 

1 to perfect the titles to land south of the Arkansas river, held under New 

Madrid locations, was not intended to revoke the reservation in the act of 1832, 
reserving the H >t Springs to the United States. 


2. Not a “Settler.”’—One P. resorted to the Hot Springs temporarily during 
the visiting season to deal in such articles as the persons who frequented the 
place for their health needed. He erected shanties for his eg oe | ac- 
commodation his permanant re idence, being severa) miles distant. Held, that he 
was not a settler within the act of 1814. 


3. truction of Pre-emption Act of 1830.—The Pre-emption Act 
of May 29, 1830 (4 Stat. 420), which declared that every settler or occupant of 
public land prior to its passage, who was then in possession und cultivated 
any part thereof, in the year 1829, might enter with the register of the land office 
any number of acres, not to exceed 165, etc., was only intended to apply to lands 
which had been publicly surveyed. 


4. Reservation to the United States.—A reservation ‘‘for the future dis- 
posal of the United States ’’ is . eservation to the United States. 


5. New Act—Act of April 26, 1872.—The New Madrid Act of 


Madrid 
Feb. 17, 1815. which was passed for the relief of the owners of lands, lost 
through earthquakes in the county of New Madrid, suthorized such owners to 
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locate a like extent of land on any of the public lands of the territory of Mis- 
souri, thesale of which was authorized by law. The essential preliminary steps 
to such location were, (1) application to the recorder of land titles, (2) certificate 
of the reeorder, (3) application to the surveyor, (4) survey and plat made vy 
the surveyor, (5) return of the survey and plat to the recorder to be filed and 
recorded, (6) certificate of the recorder that the party was eutitled to a patent, 
(7) transmission of the certificate to the general land office. Under this act a 
certificate of location, No. 467, was issued to L. on Nov. 26, 1818, for 200 arpents of 
Jand upon which application was made in January, 1819, to the surveyor for the 
survey of alike quantity to include the Hot Springs. Survey was made July 
16, 1820, and plat und description deposited in the office of the surveyor-general 
at St. Louis. It was not however recorded by him on account of the survey not 
being according to the general system of sections. Afterwards, by act of April 
26, 1822, it was provided that New Madrid locations, made theretofore in other 
respects pursuant to said act of Feb. 17, 1815, should be perfected into grants as 
if they had conformed to sections ete. as required. No further eYort was 
made to perfect the location till after the act of April 20, 1822, had reserved to 
the United States. Held, that the act of 1822 referred only to lands which had 
not been surveyed when the imperfect locations, were made, and had been 
surveyed prior to the passage of the act. 


6. Meaning of ‘* Location.’’—The term ‘‘location,’’ in the act of 1815, 
meant a complete location. The location became complete upon the return by 
the surveyor of the survey and plat to the oflice of the recorder to be by him 
recorded. The defendant became then entitled to a patent and the land first 
became appropriated. 


Appeals from the Court of Claims. 
Mr. Justice BRADLEY delivered the opinion of the court. 


The title to a weil known watering place in the state of Arkansas, 
called the Hot Springs, now located in Hot Springs County, has been 
contested by a number of claimants for nearly half a century. These 
springs are situated in a narrow valley or ravine, between two rocky 
ridges in one of the lateral ranges of the Ozark mountains, about sixty 
miles to the westward of Little Rock. Though not easily accessible, and 
in a district of country claimed by the Indians until after the treaty 
made with the Quapaws in 1818, they were considerably frequented by 
invalids and others as early as 1810 or 1812; but no permanent settlement 
was made at the place until a number of years afterwards. Temporary 
cabins were erected by visitors, and by those who resorted there to dis- 
pose of articles needed by visitors, but were only occupied during a 
portion of the year. The public surveys were not extended to that por- 
tion of the country until 1838. 

In order to settle, if possible, the controversies which existed, and 
which seemed interminable, none of the parties having any regular 
government title, and it being doubtful whether any of them were en- 
titled thereto, Congress, on the 31st of May, 1870, passed the following 
act: 


** AN ACT in relation to the Hot Springs reservation in Arkansas. 

“* Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That any person claim- 
ing title, either legal or equitable, to the-whole or any part of the four 
sections of land constituting what is known as the Hot Springs reserva- 
tion in Hot Springs County, in the state of Arkansas, may institute 
against the United States in the Court of Claims, and prosecute to final 
decision, any suit that may be necessary to settle the same: Provided, 
that no such suits shall be brought at any time after the expiration of 
ninety days from the passage of this act, and all claims to any part of 
said reservation upon which suit shall not be brought under the provis- 
ions of this act within that time shall be forever barred. 

“Src. 2. And be it further enacted, That all such suits shall be by pe- 
tition in the nature of a bill in equity, and shall be conducted and de- 
termined in all respects, except as herein otherwise provided, according 
to the rules and principles of equity practice and jurisprudence in the 
other courts of the United States; and for the purposes of this act 
the Court of Claims is hereby invested with the jurisdiction and pow- 
ers exercised by courts of equity so far as may be necessary to give 
full relief in any suit which may be instituted under the provisions 
of this act. 

“Sec. 8. And be it further enacted, That notice of every suit author- 
ized by this act shall be executed by the delivery of a true copy thereof, 
with a copy of the petition, to the attorney-general, whose duty it shall 
be, for and in behalf of the United States, to demur to, or answer the 

etition therein, within thirty days after the service of such process upon 
im, unless the court shall, for good cause shown, grant further time for 
filing the same. 

“Src. 4. And be it further enacted, That if two or more parties claim- 
ing the same lands under different titles shall institute separate suits 
under the provisions of this act, such suits shall be consolidated and 
tried together, and the court shall determine the question of title, and 

rant all proper relief as between the respective claimants, as well as 
etween each of them and the United States. 

“Src. 5. And be it further enacted, That if, upon the final hearing of 
any cause provided for in this act, the court shall decide in favor of the 
United States, it shall order such lands into the possession of a receiver 
to be appointed by the court, who shall take charge of and rent out the 
same for the United States, until Congress shall by law direct how the 
same shall be disposed of, which said receiver shall execute a sufficient 
bond to be approved: by the court, conditioned for the faithful perform- 
ance of his duties as such, render a strict account of the manner in 


which he shall have discharged said duties, and of all moneys received 
by him as a receiver as aforesaid, which shall be by said court approved 
or rejected, accordingly as it may be found correct or not, and pay such 
moneys into the treasury of the United States; and he shall receive 
such reasonable compensation for his services as said court may allow, 
and in case of a failure of said receiver to discharge any duty devolving 
“pon him as such, the court shall have power to enforce the performance 











of the same by rule and attachment. But if the court shall decide in 
favor of any claimant, both as against the United States and other 
claimants, it shall so decree, and proceed by proper process to put such 
successful claimant in possession of such portion thereof as he may be 
thus found to be entitled to, and upon the filing of a certified copy of 
such decree with the secretary of the interior, 4 shall cause a patent 
to be issued to the party in whose favor such decree shall be rendered 
for the lands therein adjudged to him: Provided, that either party may 
within ninety days after the rendition of any final judgment or decree 
in any suit authorized by this act, carry such suit by appeal to the 
Supreme Court of the United States, which court is hereby vested with 
full jurisdiction to hear and determine the same on such appeal, in the 
same manner, and with the same effect, as in cases of appeal in equity 
causes from the circuit courts of the United States: And provided fur- 
ther, that in case the judgment or decree of the Court of Claims in ves | 
such suit shall be adverse to the United States, the attorney-general shall 
prosecute such appeal within the time above prescribed ; and the taking 
of an appeal from any such judgment or decree shall operate as a super- 
sedeas thereof until the final hearing and judgment of the supreme 
court thereon. 
“J. G. BLAINE, 
“ Speaker of the House of Representatives. 
“*ScHUYLER COLFAX, 
** Vice-President of the United States and President of the Senate. 

“Received by the President, May 31, 1870. 

‘“[NoTE BY THE DEPARTMENT oF Strate.—The foregoing act, having 
been presented to the President of the United States for his approval, 
and not having been returned by him to the house of Congress in which 
it originated, within the time prescribed by the constitution of the 
United States, has become a law without his approval.]” 

The various parties setting up a claim to the property having, in 
pursuance of the act, filed their respective petitions in the Court of 

Jlaims; and the cases having been consolidated, the court, after a very 
full investigation, rendered a decree in favor of the United States, and 
adverse to all the claimants. That decree is brought here by appeal. 

Three different titles are set up against the United States; two of 
them under claims of pre-emption, and one under a New Madrid loca- 
tion. 

I. John C. Hale claims the southwest quarter of section 33, township 2 
south, range 19 west, of the fifth principal meridian in Hot Springs 
County, Arkansas, embracing the Hot Springs, which are the object of 
contention. He claims as representative of John Percifull by right of 
pre-emption under the fifth section of the act of Congress, passed April 
12th, 1814, entitled “ An act for the final adjustment of land titles in the 
state of Louisiana and territory of Missouri.” By this section it was pro- 
vided, amongst other things, that every person, and the legal represen- 
tatives of every person, who had actually inhabited and cultivated a tract 
of land lying in the territory of Missouri, not rightfully claimed by any 
other person, and who should not have removed from the territory, 
should be entitled to the right of pre-emption in the purchase thereof, 
under the same restrictions and regulations as directed in a similar act 
passed February 5, 1813, in relation to Illinois. These restrictions and 
regulations were, that the price should be the same as that of other pub- 
lic lands in the territory, that only one quarter section should be thus 
sold to one individual, that it should be bounded by the sectional and 
divisional lines of the public survey, and that the sale should not em- 
brace lands reserved from sale by former acts, or directed to be sold in 
town lots, etc. It was further required by the act of 1813, that every 
person claiming under the act must make known his claim by deliver- 
Ing a notice in writing to the register of the land office for the distict in 
which the land should lie, designating his claim, and to be filed in the 
office. If it appeared to the satisfaction of the register and receiver that 
he was duly entitled, he was allowed to enter the land on payment of 
one-twentieth of the price; but the entry must be made at least two 
weeks before the time of the commencement of public sales in the dis- 
trict, or the right would be forfeited. 

Hale set forth in his petition that, at the time when the said act was 
passed, namely, April 13th, 1814, John Percifull had actually inhabited 
and cultivated the tract of land embracing the Hot Springs, and forming 
a portion of the quarter section claimed by him; that he had settle 
upon the same as early as 1809, and had continued to reside thereon and 
cultivate the same up to the time of the passage of the act; but that he 
could not comply with tbe act as to making entry, etc., because the land 
was not publicly surveyed until the year 1838. That as soon as practi- 
cable after the survey was made, namely, on the 27th of September, 
1838, Sarah and David Percifull, the widow and heir-at-law of John 
Percifull (who was then deceased), gave notice of the said claim, verified 
by affidavits, to the register of the proper land office at Washington, 
Arkansas, and applied to the register and receiver to enter the same; 
but that their application was rejected. That this decision of the regis- 
ter and receiver was subsequently confirmed by the commissioner of the 
general land office, on the ground that the Hot Springs, and four 
sections of land around the same, had been reserved for the future 
disposal of the United States, by an act of Congress passed April 20th, 
1832. 

The act of 1832, referred to, was an act authorizing the Governor of 
Arkansas territory to lease the salt springs therein. By the 3d section 
of the act, it was enacted that the Hot Springs in said territory, together 
with four sections of land including said springs, as near the centre 
thereof as may be, shall be reserved for the future disposal of the United 
States, and shall not be entered, located or appropriated for any other 
purpose whatever. 

Besides this act which the claimant had to contend with, the Indian 
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title to that portion of the country was not extinguished until August 
24th, 1818, when it was ceded to the United States by the treaty made 
with the Quapaws. Attorney-General Butler, in 1836, being applied to 
for his opinion on the subject, held that none of the lands ceded by that 
treaty were, or ever had been, subject to pre-emption claims under the 
act of 1814; because no settlement or cultivation of the lands prior to 
that act could have been made consistently with the rightful claims of 
others, namely, the Quapaw Indians. The land department always 
acted in conformity with this opinion. And it is difficult to see howa 
different result could have been reached. It was the declared policy of 
the government at an early day to prohibit any settlement of fands be- 
longing to the Indians. A proclamation to this effect was issued by the 
old Congress, September 22d, 1783. Journals, Vol. 4, p. 275; Land 
Laws, 1828, p. 388. An enactment of the same purport was made by 
Congress in 1802, in the act to regulate trade and commerce with the 
Indians, sec. 5. 2 Stat. 141, 142. After the acquisition of Louisiana, 
it was repeated in reference to that territory. Act March 26th, 1804, 2 
Stat. 289. 

But it is contended that this difficulty has been obviated by the act of 
March Ist, 1843, (5 Stat. 603), passed to perfect the titles of land south 
of the Arkansas river, held under New Madrid locations and pre-emp- 
tion rights, especially in reference to the Indian title. By the third sec- 
tion of this act, it was enacted that every settler on the public lands 
south of the Arkansas river should be entitled to the same benefits ac- 
cruing under the act of 1814, as though he had resided north of said 
river. What does this mean? We know the fact that the lands north 
of the Arkansas had been ceded to the United States by the Great and 
Little Osages by the treaty of 1808, and that the Indian title, therefore, 
was extinguished in 1814. Does the act mean that the settlers south of 
the river should have the same benefit as if the Indian title had been 
extinguished in and prior to 1814? If it meant this, why did it not say 
it? But supposing that the act had this effect, so that the objection 
arising from the Indian title was removed, the act still left unshaken the 
reservation made by the act of 1832. This act is absolute in its terms. 
It contains no saving clause. It declares that the Hot Springs shall be 
reserved for the future disposal of the United States, and that they shall 
not be entered, located, or appropriated for any other purpose whatever. 
This positive prohibition would hae prevented the represeritatives of 
Percifull from availing themselves of any benefit which the removal of 
the obstacle arising from the Indian title gave them. Entry and location 
were still necessary to give them title. 

The counsel for Hale, however, strenously contends that the act of 
1843 was intended to validate the pre-emption glaim of Percifull to the 
property in oy a and that it must be construed to effect a repeal of 
the act of 1832 by implication. In favor of this view, he alleges as a 
fact that this was the only case to which the act could apply. We can 
not know this. There is nothing on the face of the act to indicate it. If 
it was intended to repeal the act of 1832 and confirm Percifull’s title, 
why was it not so expressed? A plain word or two would have done it. 
If such had been the legislative intent, we can not believe that this in- 
tent wonld have been left in such deep obscurity, and dependent on so 
many implications. The act of 1832 expressed very clearly the intent 
of Congress to reserve the Hot Springs from private appropriation. If 
the act of 1843 wasintended to revoke this reservation, it ought to have 
been expressed with like clearness. 

But besides these legal obstacles in the way of this claim, it is not clear 
from the evidence, that Percifull came within the description of the act 
of 1814. He resorted to the Hot Springs temporarily during the visit- 
ing season to deal in such articles as the persons who frequented the 
place for their health needed. When they left, he left. If he erected 
shanties or cabins, it was not for the purpose of permanent residence, 
but for temporary accommodation. His actual residence was several 
miles distant. There is no clear evidence of an intent on his part, at 
that time (1814), or previously, to make this retired spot in the Indian 
country his home. 

We think this claim can not be maintained either at law or in equity. 
Whatever bardship exists in the case must be submitted to the just con- 
sideration of the government. 

IL. William H. Gaines and wife and others, as heirs of one Ludovicus 
Belding, claim the same quarter section as is claimed by Hale, by virtue 
of an alleged residence and settlement on the land in 1829 and 1830, un- 
der the pre-emption act of May 29th, 1830. 4 Stat. 420. This was a 
general act, and declared that every settler or occupant of the public 
jJands prior to its passage, who was then in possession and cultivated any 
part thereof in the vear 1829, might enter with the register of the land 
office for the district in which such lands should lie, by legal subdivis- 
ions, any number of acres not more than 160, or a quarter section, to 
include his improvements, upon paying to the Uni States the mini- 
mum price; with a proviso that no entry or sale of any land should be 
made under the act which should have been reserved for the use cf the 
United States, or either of the states. Other provisions of the act, as 
well as that here recited, demonstrate that it was only intended to app! 
to lands which had been publicly surveyed. By its very language it 
could apply to no other. It evidently did not apply to the lands in ques- 
tion. They were not surveyed until 1838. The act contained the further 
provision that it should remain in force for one year. It ceased to have 
effect, therefore, on the 29th of May, 1881. On the 20th of April, 1832, 
the act was p reserving the Hot Springs. But the heirs of Beldin 
rely on the act of July 14th, 1832, (4 Stat. a by which it was dedaned, 
that all occupants and settlers upon the public iands of the United States, 
who were entitled to a pre-emption according to the act of 1830, and 
had not been able to make proof and enter the same within the time 
limited therein, in consequence of the public surveys not having been 


made and returned, or where the land was not attached to any land dis- 
trict, or where the same had been reserved from sale on account of a 
disputed boundary between any state and territory, should be permitted 
to enter said ]ands on the same conditions, in every respect, as were pre- 
scribed in that act, within one year after the surveys were made, ete. 
It is difficult to see how this act can aid the claimants. The conditions 
of the act of 1830 are not only not waived, but they are expressly reim- 
posed. One of those conditions, as seen above, was, that no entry or 
sale of any land should be made which should have been reserved for 
the use of the United States or either of the states. This very thing 
had been done by the reservation of the Hot Springs by the act of 1832. 
No vested right had accrued to Belding-before that reservation, for the 
pre-emption act of 1830 did not extend to the lands in question un- 
til the passage of the act of July, 1832, even if a vested right could 
be set up against the government before entry and location. The coun- 
sel for the claimants, however, bases an ingenious argument upon that 
phrase in the act reserving the Hot Springs, by which they are reserved 
** for the future disposal of the United States.” He supposes that this 
differs from a reservation ‘‘to the United States.’ And as they are only 
reserved for future disposal, it may well be said that such disposal was 
made by the act of July 14th, 1832, in subjecting them to the right of 
pre-emption given by the act of 1830. But this argument is too far- 
fetched and circuitous. In the first place, we think that a reservation 
for the future disposal of the United States was a reservation to the 
United States. And, in the next place, that Congress could hardly have 
entertained an intent to dispose of the Hot Springs reservation by any 
such general phraseology as that which was employed in the act of July 
14, 1832. Certain reservations are expressly referred to in the act as no 
longer to be in the way of pre-emption ; and the express mention of 
these makes the omission of others more emphatic. The argument of 
the counsel would have the effect of defeating all governmental reserva- 
tions made between April, 1830, and July, 1832; for the United States 
had the power of disposing of all of them, whether expressly retained 
or not. a 

Without referring, therefore, to the character of Belding’s occupa- 
tion, his want of title, either legal or equitable, is manifest upon the 
face of the statutes under which he claims, taken in connection with the 
act of April 20th, 1832, reserving the property to the government. If 
it were necessary to examine his mode of occupation, it would be open 
to some very just criticism, for which it is sufficient to refer to the opin- 
10n of the court below, 

Ill. The remaining title is that claimed by Henry M. Rector (and, 
under him, Russell), under a New Madrid location, in right of Francis 
Langlois. The earthquake, or succession of earthquakes, which oc- 
curred along the Mississippi below the mouth of the Ohio in 1811 and 
1812, was particularly disastrous to the county and village of New Mad- 
rid, in Missouri Territory (then the district of Louisiana), leaving a 
large portion of the land now known as the “sunk country” under 
water. For the relief of the inhabitants, Congress, on the 17th of Feb- 
ruary, 1815, passed an act authorizing those whose lands had been ma- 
terially injured by earthquakes to locate the like quantity of land on any 
of the public lands of the said territory, the sale of which was author- 
ized by law. It was provided, however, that no person should be per- 
mitted to locate a greater quantity than he had before, except where 
that was less than 160 acres, and, in no case, a greater quantity than 640 
acres ; and that, in every case where such location should be made ac- 
cording to the provisions of the act, the title of the person or persons 
to the Tand injured should revert to and become absoiutely vested in the 
United States. By the second section of the act, proof of the appli- 
cant’s title to the lands injured was required to be made to the recorder 
of land titles for the Territory of Missouri, who thereupon was to issue 
a certificate of the party’s right, A location being selected, and the 
certificate being presented to the principal deputy surveyor of the ter- 
ritory, it became his duty to cause a survey thereof to be made, and to 
return a plat of the location made to the recorder, together with a no- 
tice in writing designating the tract.thus located, and the name of the 
claimant on whose behalf it was made, which notice and plat the re- 
corder was required to have recorded in his office. By the third section 
it was made the duty of the recorder to transmit a report of the claims 
allowed, and locations made under the act, to the commissioner of the 
general land office, and to deliver to the party a certificate stating the 
circumstances of the case, and that he was entitled to a patent for the 
tract designated. This certificate being presented to the land office, a 
patent was issued for the land. 

These are the substantial provisions of the act. As apparent on its 
face, it required the following steps to be taken: 1. Application to the 
recorder of land titles, showing the party’s claim and praying A certifi- 
cate of location. 2. Certificate of location issued by the recorder, show- 
ing the amount of land to which the applicant was entitled. 3. Appli- 
| cation to the surveyor, presenting the certificate of location, and desig- 
nating the lands which the party desired to appropriate. 4. Survey and 
plat made by the surveyor. 5. Return of the survey and plat to the re- 
corder of land titles to be filed and recorded, with a notice designating 
the tract located and the name of the claimant. 6. Certificate of the 
recorder, stating the facts, and that the party was’ entitled to a patent. 
7. Transmission of this certificate to the general land office. 8. The 
oe In addition to these requisites, the land thus appropriated must 

located on the public lands of the territory, the sale of which was 
authorized by law. 

It is shown by the claimant that Francis Langlois was the owner of a 
tract of two hundred arpents of land (about one hundred and seventy 





acres), in the comnts of New Madrid, which was materially injured by 
the earthquakes. It is also satisfactorily shown that application was 
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made on his behalf on the 26th of November, 1818, to the recorder of 
land titles at St. Louis, for a certificate of location of a like quantity of 
lands; and that the said recorder did, on that day, grant and issue to 
him a certificate accordingly (being certificate No. 467) stating that 
Langlois, or his legal representatives, were entitled to locate two hundred 
arpents of land on any of the public lands of the Territory of Missouri, 
the sale of which was authorized by law. It also seems that Langlois, 
at the same time by his attorney executed a release to the United States 
of his said lands in New Madrid. As this, however, was not necessary, 
inasmuch as the New Madrid land would revert to the United States on 
the completion of the substituted title to other lands of like amount, 
under the act, it could have no effect-on the validity of Langlois’ title 
to the lands which he sought in exchange therefor. The certificate of 
location thus procured from the recorder was subsequently assigned to 
other parties, and came to the hands of Samuel Hammond and Elias 
Rector, under whom the present claimant deraigns title. In January, 
1819, Hammond and Rector made formal application to the surveyor- 
general (the officer who succeeded the principal deputy surveyor), for 
the entry of two hundred arpents of land to satisfy certificate No. 467, 
to be surveyed in a square tract with lines corresponding to the cardinal 
points of the campass, so as to include the said Hot Springs as near the 
centre of the square as circumstances would admit. This application 
was in writing and was filed in the office of the surveyor-general, who 
directed James 5. Conway, a deputy surveyor, to make the survey. 
Thereupon Conway made the survey as requested, and on the 16th of 
July, 1820, made out a plat and descriptive statement of the same, 
which he numbered “ Survey No. 2903, Certificate 467.” This survey 
was deposited by the deputy in the office of the surveyor-general at St. 
Louis; but it was not recognized or recorded by the surveyor-general, 
nor was it returned to the recorder of land titles. Of course no patent 
was obtained upon it. : 

Subsequently, in 1838, when the public surveys were extended to that 
region, the then surveyor-general in his instructions to the deputy sur- 


veyor who prosecuted the work, whether on Rector’s application does 
not clearly appear, directed him to survey for Francis Langlois, or his 


legal representatives, a tract of 200 arpents, having the main spring in 
the centre, according to the location of New Madrid certificate No. 467, 
which would be furnished to him. The survey was made and returned 
accordingly, and duly returned to the office of the recorder of land titles, 
who ian patent certificate thereon. No patent, however, was ever 
issued on this location, as it was made subsequent to the act of April 
20th. 1832, reserving the Hot Springs and surrounding lands to the 
United States. This act clearly rendered void all subsequent appropria- 
tions of land unless it was repealed by the act of 1843 before referred 
to. The first section of that act declared that the locations of warrants 
issued under the act of February 17th, 1815, (relating to sufferers at 
New Madrid), on the south side of the Arkansas river, ir made in pur- 
suance of the provisions of that act in other respects, should be per- 
fected into grants in like manner as if the Indian title to the lands on 
the south sie of said river had been completely extinguished at the 
time of the passage of said act. 

Attorney-general Cushing in an opinion on this title in 1854, perti- 
nently remarks that the only obstacle removed from the New Madrid lo- 
cations by this act was that of the existence of the Indian title at the 
time of the passage of the act of 1815. No such title existed when the 
survey was subsequently made ; and if that were the only objection to 
the title in question, it would be entitled to recognition. But there stands 
the act of 1832 reserving the lands to the United States. Unless, there- 
fore, the title of Rector, or those whose estate he represents, became 
fixed and vested, as against the government, before the passage of that 
act, so as to make the act obnoxious to the objection of taking private 

roperty without just compensation, it can not be maintained. Hence 
it is all important to ascertain the effect of the survey made for Ham- 
mond and Rector in 1820. 

As before observed, that survey was not recognized nor recorded in 
the surveyor-general’s office, nor returned to, nor recorded in, the office 
of the recorder of land titles. It is proper to consider the reasons why 
this was not done. 

The difficulty was this: The act for the relief of the sufferers of New 
Madrid required that the lands to be given to them in exchange for their 
injured lands should be located on public lands of the territory, “the 
sale of which was authorizd by law.” Mr. Wirt, the then attorney- 

eneral, gave it as his opinion that no lands were authorized by law to 
be sold which had not been publicly surveyed, according to the general 
system of sections and townships; and as the region in which the Hot 

prings were located were subject to the Indian title until 1818, and had 
never been publicly surveyed, no lands could be located there under a 
New Madrid claim in 1820, when the attempt was made by Hammond 
and Rector, as above stated. This opinion of the attorney-general was 
followed by the general land office, and patents were refused for any 
lands thus attempted to be located. Hence the surveyor-general did 
not recognize the survey of Conway and never returned it to the re- 
corder. Vide Wirt’s Opinions, 1 Opin. 361, 372. 

But on the 26th of April, 1822, Congress passed an act, entitled ** An 
act to perfect certain locations and sales*of public lands in Missouri,” 
by which it was enacted that the locations theretofore made of warrants 
issued under the act of February 15th, 1815 [the act for the relief of 
the New Madrid sufferers,] if made in pursuance of the provisions of 
that act in other respects, should be perfected into grants in like manner 
as if they had conformed to the sectional or quarter-sectional lines of the 
public surveys; and the sales of fractions of the public lands thereto- 
fore created by such locations should be as valid and binding on the 
United States as if such fractions had been made by rivers or other nat- 











ural obstructions ; and the second section of the act declared that there- 
after the holders and locators of such warrants should be bound, in lo- 
cating them, to conform to the sectional and quarter-sectional lines of 
the public surveys; and that all such warrants should be located within 
one year after the passage of the act. 

In delivering the opinion of this court in Barry v. Gamble, 3 Howard, 
52, where the construction and effect of this act were brought under re- 
view, Mr. Justice Catron considered that the act only had reference to 
lands which had not been surveyed when the imperfect locations were 
made and had been surveyed prior to the passage of the act; for, in 
making provision for the fractions created by such irregular surveys, 
reference is only made to fractions “ heretofore created.”’ If this view 
of the act is correct, it decides the case; for the public surveys were not 
extended to these lands until long after 1822, namely, 1838. As this 
was not the point involved in that case, however, it is proper to look 
further in reference to the effect of the Hammond and Rector survey of 
1820. 

The petitioner's counsel insist that the act of 1822 removed the ob- 
jection that the location did not conform to the public surveys, without 
reference to the time when those surveys were or might be made, 
whether before or after the date of the act. 

Conceding, for the sake of argument, that this may be the true con- 
struction of the act, what is it that the act saves? It is “locations.” 
“The location heretofore made of warrants issued under the act, ete., 
if made in pursuance of the provisions of that act in other respects, 
shall be perfected into grants, etc.” By the second section, locations 
thereafter to be made were to conform to the sectional and quarter-sec- 
tional lines. It becomes important, therefore, to know what is meant 
by a location in the act of 1815. It evidently meant a completed loca- 
tion. When the land became located, the title of the applicant to his 
New Madrid lands at once reverted to the government. The words of 
the act are: ‘In every case where such location shall be made accord- 
ing to the provisions of this act, the title of the person or persons to the 
land injured as aforesaid shall revert to, and become absolutely vested 
in, the United States.” Now, when did this take place? Certainly not 
on the mere application to the ssesnpenaeaaal to survey the tract 
which the party desired to appropriate; nor when the surveyor had 
ne pon his last stake or heap of stones on the ground; nor when he 

ad returned home with his notes in his pocket; nor when he had made 
out his survey and plat. This survey and plat did not belong, the in- 
stant they were finished, to the applicant; neither did the land, until 
something more was done. What was that something more? The 
act tells us that the surveyor must return the survey and plat, and the 
notice as to the party for whom the survey was made, to the office of 
the recorder of land titles, to be by him filed and recorded. Then, and 
not till then, the applicant was entitled to a patent. Then the land first 
became appropriated. It then first appeared on the records of the 
country as his. This point has been repeatedly adjudged by this court, 
and has become part of the established land-law of the country, and we 
should do a great wrong at this late day to shake it. Bagnell v. Brod- 
erick, 13 Pet. 436; Stoddard v. Chambers, 2 How. 284; Barry v. Gam- 
ble, 3 How. 32; Lessieur v. Price, 12 How. 60; Hale v. Gaines, 22 
How. 144; Rector v. Ashley, 6 Wall. 142; Mackay v. Easton, 19 Wall. 
633. In one of the latest cases on the subject, (Mackay v. Easton, 19 
Wall. 683), the court, Mr. Justice Field delivering the opinion, says as 
follows: ; 

* The act of Congress * * * declared that when a location was 
made under its provisions, the title of the person to the land injured 
should vest in the United States. It contemplated that there should be 
a concurrent investiture of title; that the title of the owners of the land 
injured in New Madrid County should pass to the United States, 
and that at the same time the title to the land located in lieu thereof 
should pass to the claimant, or rather the right of the title, for the strict 
legal title did not pass until the patent issued; and that this exchange 
of titles should take place when the claimant obtained his patent cer- 
tificate, or the right to such certilicate, and that he could not acquire 
until the plat of the survey was returned to the recorder of land titles. 
Until the plat was placed in the public depository in the territory, of 
evidences of title issuing from the United States, there was no official 
recognition of the proceedings taken by the claimant which bound the 
government.” 

A brief reference to the history of land titles in the Louisiana coun- 
try will show the ground and reason for the importance attached to a 
return of the survey to the office of the recorder of land titles. It is 
well known that the territory purchased of the French government in 
1803 was in the following session of Congress divided into two territo- 
ries; one called the territory of Orleans, comprising West Florida and 
the present state of Louisiana ; and the other called the district of Lou- 
isiana, and comprising the whole region west of the Mississippi and 
north of that state. Act March 26, 1804, 2 Stat. 283. The treaty by 
which this territory was acquired guarantied, on the part of the United 
States, to the inhabitants, the free enjoyment of their liberty, property 
and religion. The land titles which had been perfected and located by 
surveys offered no difficulties; but there were many inchoate titles- 
which had never been perfected, which by the laws of France and Spain 
the claimants had a right to perfect. In order that the government of 
the United States might know what claims it was bound, in good faith, 
to respect, measures were taken to have all outstanding claims 
brought in, and recorded, and located by surveys, where - these 
should be necessary. By the act of March 2, 1805 (2 Stat. 324), the 
territory of Orleans was divided into two land districts, for each 
of which a register was appointed; but for the district of 
Louisiana, an officer was created called the recorder of land titles, 
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who continued for many years to exercise important functions in 
regard to the public lands in the district, even after the appointment of 
asurveyor and of registers and receivers under the general land laws. 
The act referred to required every person claiming lands, whether by 
complete or incomplete title, within a limited time, to deliver to the 
registers of Orleans, or to the recorder of land titles of the district of 
Louisiana, a notice of his claim, with a plat of the tract claimed, and, 
also, his grant, order of survey or other written evidence of his claim ; 
which documents the said registers and recorder respectively were to 
record in proper books. Claims not so presented and recorded within 
the proper time were to be barred as against grants from the United 
States. The act further provided for the appointment of two additional 
persons in each district to act with the register or recorder as a board 
of commissioners to examine and decide upon the claims which should 
be presented ; whose duty it was, after deciding, to report their decisions 
to Congress, and to deposit the same with all the evidence and docu- 
ments in the offices of the register and recorder respectively within whose 
district the lands lay. Ata later period the additional commissioners were 
dispensed with, and the powers of the board were vested in the register 
and recorder respectively. The reports of these commissioners, and 
the acts of Congress confirmatory thereof, formed the basis of the titles 
derived from the French and Spanish authorities. And this constitu- 
tion of the office and duty of the recorder of land titles in the district 
of Louisiana led to the importance subsequently attached to the return 
and registration of other suveys in the same office. It was there that 
the officers of the government looked, or were supposed to look, for all 
authentic claims to land in the district. No lands were supposed to be 
appropriated or pene from the public domain unless recorded or 
registered there. Now the difficulty in this case is, thatthe survey of 
1820 was never returned to the recorder’s office, and, therefore, this land 
never became located within the meaning of the act of 1815, or the act 
of 1822. It never became segregated from the public domain. It never 
became so appropriated to the claimants as to give them a vested right 
and prevent the operation of the act of April 20, 1832, by which it was 
reserved to the United States. 

But the claimant insists that this was not the fault of Hammond and 
Rector; that they did all they could do; and that the surveyor-general 
could not, by negiecting his duty, namely, that of recording the survey 
and returning it to the recorder of land titles, deprive them of their 
just rights. ut, when the survey was made, the act of 1822 was not in 
existence; the laws then were, as the attorney-general held them to be, 
that unsurveyed lands were not lands the sale of which were authorized 
by law; and as this doctrine was received and acted upon by the land 
department of the government, we should not feel authorized at this 
late day to reverse it. And it is not shown that any further efforts 
were made to have the location perfected until after the passage of the 
act of 1832. If at any subsequent time it became the duty of the sur- 
veyor-general to return the survey to the recorder’s office, no application 
for that purpose seems to have been made. A clear duty on his part 
could have been enforced by mandamus had he refused to preform 1t. 
But it is unnecessary to speculate. Nothing further was done; and no 
vested right accrued under the claim. 

In conclusion, we feel bound to decide that none of the claimants are 
entitled to the lands in question. The claims advanced all depend on 
one or other of the titlés which we have considered, and all are equally 
untenable. -Whatever hardship, if any, may insue from this declaration 
of the law of the case we have ne doubt will be duly taken into consid- 
eration by the legislative department of the government in dealing with 
the subject of the future disposition of those lands. It is just to say 
that we have been much aided in the investigation of this case by the 
able arguments of the counsel on both sides, and by the elaborate opin- 
ion of the Court of Claims, which supersedes the necessity of our going 
more into datail in the discussion of the various questions involved. 
The decree of the Court of Claims is affirmed. 





Foreign Selections. 
Frixtures.—I. Chancellor Kent, who was addicted to talking over his 
cases with his wife, and has himself confessed that he sometimes “ took 
. her opinion,” told her one day that he had been trying a troublesome 
question, whether a certain cooking-stove was a fixture. ‘Tell me,” 
said the practical woman, ‘does it bake well?’’ ‘* Yes, I believe so,” 
was thereply. ‘Then,’ said Betsy, “‘it’s a fixture, or ought to be.” It 
is to be regretted that the problems of the law of fixtures do not admit 
of such a facile solution. Had it been otherwise, what a host of legal 
perplexities would have vanished, ever since that famous leading case 
wherein ‘‘ Elwes, the shrewd, was plaintiff, and Mawe, the thrifty, 
defendant,” when, as it has been recounted in ‘ Leading Cases done into 
English by an Apprentice of Lincoln’s Inn,” 
** Counsel for Elwes and Mawe stood forth and strove with examples, 
Showing what things in old time were esteemed ewe to the freehold, 
Rooted past lawful removal, what kept their movable nature. 
Much they debated of wainscot and window, of furnace and oven, 
Vats of the dyer, and cider-mills, and boilers and salt pans; 
Also, not least, a new thing, fire-engine, a blessing to coal mines. 
Twice in two terms they strove, and the court considered its judgment.’’ 


But, instead of applying good Betsy Kent’s simple test, the puzzled - 


enquirer into the law of fixtures has to grope amid the maze of cases, 
old and new, in quest of some coherent guiding principle, some exact 
and comprehensive definition of fixtures, as distinguished from mere 
chattels, in legai contemplation. On this subject there have been some 
recent decisions, both in England, Ireland and the United States, which 
appedr to be worthy of particular consideration. 





In the case of Shoemaker v. Simpson, decided on appeal by the Su- 
preme Court of Kansas, 3 Cent. L. J. 132, anaction of replevin for the 
recovery of twenty-six bars of railroad iron, the facts were as follows : 
Originally, Shoemaker, Miller & Co., the plaintiffs, owned a large lot of 
railroad iron, including the twenty-six bars, at the state line near Wyan- 
dotte, Kansas. They intended to use the iron in building a railroad, 
which they had previously agreed to build for the Kansas Pacific Rail- 
way Company, then Union Pacific Railway Company, Eastern Division, 
from Junction City westward. They employed the Kansas Pacific 
Railway Company to transport the iron from the state line westwardly, 
to the place where they expected to use it. At the same time William 
A. Simpson, one of the defendants, owned certain town lots in the city 
of Lawrence, Kansas, on the north side of the Kansas river, and be- 
tween the river and the Kansas Pacific Railway. Previously a railroad 
track had been constructed across such lots, from the Kansas Pacific 
Railway to the river. But at this time the iron which had original] 
been put on this track had been removed therefrom, and only the road- 
bed and cross-ties then remained. About this time the Kansas Pacific 
Railway Company, or its agents, took the twenty-six bars of iron from 
the iron of Shoemaker, Miller & Co., at the state line, transported them 
to Lawrence, and there spiked them on the cross-ties on the lots of W. 
A. Simpson. This was done by the Kansas Pacific Railway Company, 
or its agents, for the temporary purpose of obtaining some ninety car 
loads of sand from the Kansas river; and it was intended to re- 
move the iron as soon as the sand was obtained. This was all 
done without the knowledge or consent of either Shoemaker, Miller & 
Co., or William A. Simpson. The railway company had, however, 
taken other iron from Shoemaker, Miller & Co., for which they subse- 
quently settled, but the parties never settled for this particular iron ; 
and Shoemaker, Miller & Co. objected to the railway company taking or 
using their iron in any such manner. Afterwards, William A. Simpson 
through his agents, removed the twenty-six bars of iron from the lots, 
claiming it to be his iron. Shoemaker, Miller & Co. then commenced 
this action and replevied the twenty-six bars of iron from William A. 
Simpson and his agents, the other defendants. Judgment was rendered 
for the defendants in the court below, whence the plaintiffs appealed. 

The theory upon which the defendants claimed that the property of 
the plaintiffs became ogg oe a was as follows: The iron was spiked 
down to their cross-ties. It then became a part of the realty. And as 
the defendants owned the realty, they therefore owned the iron. And 
they further claimed that the subsequent removal of the iron from the 
cross-ties had not the effect of changing the property back from them- 
selves to the plaintiffs. Especial reliance was placed by the defendants 
upon Sparks v. Spicer, 1 Lord Raymond, 738, the entire report of which 
reads as follows: ‘Sparks v. Spicer, Mich. 10 Will. 3, pex Holt, Chief 
Justice. If a man be hung in chains upon my land, after the body 
is consumed, I shall have zibbet and chain. Said upon a motion for a 
new trial.” This lugubrious case was decided one hundred and seventy- 
eight years ago, when it was the fashion to keep gibbeted smugglers, 
robbers, incendiaries, and assassins in perennial preservation by means 
of repeated coatings of bitumen; for these varnished caitiffs were left 
hanging in perpetwo, as a warning to other culprits yet unhung, a fright- 
ful spectacle, which might weil cause poor ‘“Gwynplaine,” in Victor 
Hugo’s romance, to shudder. A carcass thus furbished up might be 
kept in good working order for fourteen or fifteen years, and certainly it 
was hardly to be supposed that, considering this custom of the country, 
it could have been intended that the gibbet was to be reclaimed after 
the body was at last consumed. This circumstance was not adverted to 
in Shoemaker v. Simpson, but it supports the observations there made 
on Sparks v. Spicer. Valentine, J., referring to it, there says; ‘* Now, 
the gibbet and chain probably belonged originally to the county or the 
public; and it is probable that when a man was hung the public 
never intended to reelaim the gibbet and chains, but intended to wholly 
abandon them to the owner of the land. This may have been so by 
special statute or by special custom; and in either case, it would prove 
nothing for the defendants. The report of the case, certainly, does not 
pretend to promulgate the doctrine, or even intimate that the gibbet 
and chains would become real estate. The report does not show whether 
the consent of the owner of the land, that the man might be hung on 
his land, should first be obtained or not; but in any case, the putting of 
the gibbet and chains on the land would be the voluntary act of the 
owner of the gibbet and chains through his agents, the public officers, 
and, therefore, such owner should abide the consequences of his own 
acts, whatever they might be.” 

In considering Shoemaker v. Simpson, it will suffice, without further 
recapitulation of the facts, to state what would appear to be their gen- 
eral result. It is to be observed, then, that the plaintiffs had committed 
no wrong, and that they never consented that their property should be 
taken from them, or used in the manner that it was used. The railway 
company committed the first wrong, by taking and using the property 
of the plaintiffs in the manner they did. They committed a wrong 
against the plaintiffs by taking their iron without their leave, and also 
committed a wrong against the defendants by putting the iron on the 
defendants’ land without the defendants’ leave. But the defendants 
committed the second wrong by attempting to profit by the wrongs com- 
mitted by the railway company, and by attempting to make the iron of 
innocent parties their own. And the wrong of defendants was even 
greater than that of the railway company. The railway company: at- 
tempted to deprive the plaintiffs of their property temporarily only, 
but the defendants attempted to deprive the plaintiffs of their property 
forever. But the wrong in the railway company and the defendants 
combined, could hardly cause the property of the plaintiffs to become the 
property of the defendants. This was the view adopted, rightly as we 
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opine, by the court of appeal, reversing the decision of the court below ; 


and, as the question of what constitutes a fixture according to the Amer- | 


can authorities was very fully entered into by the court, it may be of 
advantage for practical purposes to quote from the decision at some 
length. Valentine, J. (with whom the other judges concurred on this 


uestion), in delivering the *‘ opinion ”’ of the court, said: ‘* The whole | 
q g F 


question in this case depends upon whether the twenty-six bars of iron 
became a part of the defendants’ real estate as between the plaintiffs 
and defendants. If it did not become real estate at all, or if it did not 
become real estate as between the plaintiffs and defendants, then the 
plaintiffs must recover. _ It being real estate as between the defendants 


and the railroad company, or as between the defendants and any other | 
person in the world except the plaintiffs, would not enabiec the defend- | 


ants to recover. Now we suppose, that, where one person or one cor- 

oration owns both the road-bed of a railroad and the iron attached to 
it, the iron is unquestionably a part of the realty. And where a tres- 
passer, not knowing the road-bed, attaches his own iron to the road-bed, 
the iron immediately becomes a part of the realty and belongs to the 
owner of the road-bed. But neither of these cases is the present case. 
It is sometimes very difficult, under the peculiar circumstances of a 
particular case to determine whether a particular thing is a part of the 
realty or not. It does not depend upon one fact alone, but generally 
upon several facts. And ameng these facts are those of attachment to 
the soil, which enter in to show where the equities and justice of the 
ease are. Even the nature and extent of the attachment has much 
weight in determining whether a given thing is a part of the realty or 
not. Even a trespasser may place his personal property on the soil of 
another, where no connecticn exists, without its becoming real estate, 
or without its becoming the property of the owner of the soil, while, 
on the other hand, the owner of the soil might even steal the personal 
property of another, and so incorporate it into his real estate that it 
would become a part thereof, and could never be reclaimed by the 
owner. And between these two extremes, there are infinite degrees 
and modes of attachment and connection of various things with the 
soil. Where the connection is slight, property is often considered per- 
sonal property; whereas, if the connection were close and intimate, it 
would be considered real estate. But the other facts have a controlling 
influence in determining whether a given thing is a part of the realty 
ornot. A key to the door of a house is a fixture and a part of the 
realty, although at the time it may not be at or near the premises to 
which it belongs, while, on the other hand, annual crops and a nursery 
of young trees raised for sale may not be a part of the realty, but only 
chattels, although most firmly and intimately attached to the very soil 
itself. Even dwelling houses, or indeed, any thing placed by men.upon 
the soil, if it can be again removed, either in bulk or in pieces, may, 
under some circumstances, be only chattel, although it may be ever so 
firmly attached to the soil. The intention of the parties is one of the 
strongest elements in determining questions of this kind. This is often 
exemplified as between landlord and tenant, but it is not confined to 
them. Haven v. Emery, 33 N. H. 66; Dame v. Dame, 38 N. H. 429; 
Hunter v. Bay State Iron Co., 97 Mass. 279; Wagner v. Cleveland and 
Toledo R. R. Co., 22 Ohio Stat. 563; Hines v. Ament, 43 Mo. 298; Ful- 
ler v. Tabor, 39 Mo. 519. And so have equitable considerations a strong 
influence in determining questions of this kind. In equity, money is 
often considered as land, and land as money. In Wisconsin it has been 
held ‘ that, where rails have been placed along the line of an intended 
fence for the purpose of being laid into the fence, though not actually 
applied to that use, they pass by a deed of the land, there having been 
a manifest appropriation to the use of the land’ (Conklin v. Parsons, 
1 Chandler, 240, 244), while in Missouri, it has been held that, where a 
fence was put on another’s land through a mistake of the boundary line, 
the fence remained the personal property of the person who put it there. 
Hines v. Ament, 48 Mo. 398. See, also, Fuller v. Tabor, 89 Mo. 519. 
The Wisconsin and Missouri decisions are probably both correct. In 
the present case the connection between the iron and the real estate to 
which it was attached is not very close or intimate. The iron may be 
removed without substantial injury to either the iron or the real estate. 
And railroad iron fastened down to the road-bed, as this was, does not 
necessarily become a part of the real estate. It may remain personal 
pope Hunt v. Bay State Iron Co., 97 Mass. 279; Haven v. Emery, 
33 N. H. 66. It was never the intention of the plaintiffs that this iron 
should become a part of the defendants’ real estate. Indeed, no person 
ever had any such intention except the defendants themselves, The 
plaintiff never intended to give this iron to the defendants. They 
never intended to abandon it to any person who might take possession 
of it. They never committed any trespass or wrong towards the de- 
fendants, and it would be against justice and equity to deprive them of 
their property. A wrongdoer may lose his pre property by volun- 
tarily attaching it to the land of another. A person not a wrongdoer 
may, by his own consent, lose his personal property by attaching it or 
allowing it to be attached to the land of another. A person may even 
lose his personal property by wholly abandoning it to any person who 
may pick it up, although it may never be attached to any person’s real 
estate. And an innocent person may sometimes, against his consent, 
lose his personal property by its being incorporated into the real estate 
of some other person so that it can not be separated without great in- 
convenience and loss. But we do not think that any innocent person 
can be deprived of the title to his personal property against his consent, 
by having it attached, without his consent, to the real estate of another 
by a third person, where such personal property can be removed with- 
out any great inconvenience, and without any substantial injury to the 
real estate.””—Jrish Law Times. 





Correspondence. 
| PRACTICE—INSTITUTING SUIT—DOES COMMENCEMENT COMMENCE ? 


(To the Editors of the CenrraL Law JouRNAL.] 


In a communication to the Journal (83 Centr. L. J. 556). “ K.”’ at- 
| tempts the laudable undertaking of reconciling the decisions of the 
; Supreme Court of Missouri in relation to what constitutes the com- 
| mencement of a suit. He contends that Henry v. Gibson, 55 Mo. 570, 
and Gosline v. Thompson, 61 Mo. 471 (3 Cenr. L. J. 269), are not in- 
' consistent. He seems to concede that the filing of the petition is the 
commencement of the suit, as was held in Hite v. Hunton, 20 Mo. 286 
and Gosline v. Thompson, supra; and admits that it was said “ rather 
| loosely”? in Henry v. Gibson, supra, that “‘no suit had ever been 
| brought against any one except Alexander, although the plaintiff in his 
| petition deciared against Alexander and two others.” But, suggests “‘ K,”’ 
| the court ‘‘subsequently expressed it more properly ‘that the mere 
| filing of the petition * * * did not of itself make them (the other 
| defendants) parties to the action.’” If the first declaration was loose, it 
| is difficult to see where the court took up the slack in the second. It 
seems to be perfectly consistent to say that the filing of the petition was 
| not the bringing of a suit and that it did not even make the defendants 
| therein named parties to a suit. If there was no suit, it is quite clear 
| that there could be no parties to a suit, and, vice versa, if there were no 
| parties, there was no suit. 
rhe distinction sought to be established between commenced as used 
| in 3 16 of the mechanics’ lien law and instituted as used in 2 1 of the 4th 
article of the practice act is not tenable. The two words are equiva- 
lent, as defined by Webster and Bouvier. Webster's definition of insti- 
tute, when used in this connection, is as follows: “To begin; to com- 
mence ; to set in operation, as, to institute an enquiry; to institute a 
suit.” When a suit is commenced, it is instituted ; when it is instituted, 
it is commenced. It will puzzle the ordinary mind to comprehend how 
a suit can be commenced against a defendant without making him a 
party. Loose would be a very mild term by which to characterize a 
declaration that a suit that had been commenced had not been brought. 
Webster detines the term to bring a suit as follows: ‘A phrase in law 
denoting, literally, to bring secta, followers, or witnesses to prove the 
plaintiff's demand. The phrase is antiquated, or rather it has changed 
its signification ; for to bring a suit, now, is to institute an action.” It 
follows then that to bring a suit, to commence a suit and to institute a 
suit are equivalent terms. When Judge Sherwood said “no suit had 
ever been brought against any one except Alexander,” he undoubtedly 
meant to say, and, in effect, did say, that no suit had either been com- 
menced or instituted against any one except Alexander. He then makes 
the declaration more emphatic by saying that the filing of the petition 
did not even make the other persons therein named as defendants par- 
ties to the suit. The writer was of counsel for the losing party in 
Henry v. Gibson, but, in the language of the politicians, he inclined to 
acquiesce in the decision as a sound construction of the statute which 
rovides that “ suits may be instituted in courts of record * * * , 
‘irst, by filing in the office of the clerk of the proper court a petition, 
* * * and the voluntary appearance of the adverse party thereto; 
or, second, by filing such petition in such office, and suing out thereon a 
writ of summons against*the person, or of attachment against the prop- 
erty of the defendant.” The mechanics’ lien law does not provide any 
other method for the commencement of a suit; on the contrary, 2 8 of 
that act provides that “ the pleadings, practice, process and other pro- 
ceedings in cases arising mad a this chapter, shall be the same as in or- 
dinary civil actions.” And 3 16 provides that ‘all actions under this 
chapter shall be commenced within ninety days after filing the lien,” 
clearly leaving the practice act to determine how the suit shall be com- 
menced, If filing the petition in Gosline v. Thompson commenced a 
suit against Thompson, then the filing of the petition in Henry v. Gib- 
son was the commencement of a suit against all the defendants named 
in the petition. , 

It is not true, as stated in Gosiine v. Thompson, that the filing of the 
petition is all the plaintiff can do to put in motion the machinery of the 
law. He can direct the clerk to issue a summons, and, in case of fail- 
ure, compel him to issue it. And if damaged by the failure of the clerk 
to issue process when required, the plaintiff would have a remedy 
against him on his bond. These cases can only be harmonized on the 
latitudinary doctrine that sometimes the filing of the petition is the 
commencement of a suit, and sometimes it is not. It would not be safe 
to state the rule more definitely at present. M. A. L. 


Recent Reports. 

TentH Nevapa Rerorrs—Reports oF Cases DETERMINED IN THE 
SuprReME Court oF THE Stare oF Nevapa, Durina THe YEAR 
1874-5. Reported by Cuartes F. Bickne.t, Clerk of Supreme 
Court, and Hon. Tuomas P. Hawtey, Chief Justice. Vol. X. San 
Francisco: A, L. Bancroft & Company. 1876. 


A volume of five hundred pages. Reported in full, fifty-five cases 
A table of cases. A table of the cireuit judges for the years 1874 and 
1875. The rules of the supreme court given. Likewise the judges and 
officers of that court. A few decisions of general interest. Among 
them, these : 


Mandamus—tTitle to Office—Legislative Power.—Denver v. 
Hobart, p. 28. Opinion by Hawley, C. J. 1. Mandamus is not the 
a remedy to try the title to a public office. 2. The legislature, 
having vested certain duties upon a public officer, and allowed him a 
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salary for his services, may take those duties and salary away from him 
before the expiration of his term of office, and confer them upon another. 


General Power of Attorney—How Construed.—Maynard »v. 
Mercer et al., p, 33. Opinion by Hawley, C. J. _ When the act to be 
done is not specifically expressed, the extent of the power given must 
be determined by the language employed in the written power of attor- 
ney, aided by the situation of the parties and of the property at the 
time of its execution, in connection with such other circumstances as 
might tend to throw any light upon the question. 


Contract—Meaning of Words “ More or Less.” —Gerrens et al. 
v. Huhn § Hunt Silver Mining Co., p.187. Opinion by Earll, J. Where 

laintiffs entered into a contract with defendant to run a certain drift, 
in a mining claim, a distance of one hundred and eighty feet, more or 
less, Held, that the contract was completed when they had run the 
drift one hundred and eighty feet. 


“Habeas Corpus—When Not Proper Remedy.—Exz parte Edg- 
ington, p. 215. Opinion by Beatty, J. Where it appears that peti- 
tioner was imprisoned under a final judgment of a justice of the peace, 
and that the justice had jurisdiction of the offence charged as well as 
of the petitioner, Held, that petitioner must be remanded ; that if er- 
ror was committed on the trial, the only remedy of petitioner was by 
appeal, and not by habeas corpus. 


Statute of Limitations—Foreign Corporations.—Burstow v. 


Union Consolidated Silver Mining Co., p. 386. Opinion by Hawley, C. : 


J. The rule that a foreign corporation can not plead the statute of lim- 
itations, either in personal or real actions, has been settled for six years 
by the decision of this court in Robinson v. Imperial Silver Mining Co., 
5 Nev. 74; and having become a rule of property, is adhered to upon 
the doctrine of stare decisis. 


Construction of Statutes—Subsequent Repealing Act.— 
State ex rel. Flack v. Rogers, p. 319. Opinion by Earll, J. 1. Where 
there are several statutes relating to the same subject-matter, they are 
to be taken together, and, if possible, to be so construed as to give to 
each a reasonable effect, agreeable to the intention of the legislature 
which passed them. 2. A subsequent statute revising the whole sub- 
ect-matter of a former one, and evidently intended as a substitute for 
it, although it contains no express words to that effect, must, on the 
principles of law, as well as in reason and common sense, operate tu re- 
peal the former. 


Sti tion Not to Appeal—Appeal Solely for Delay.— 
Wi loral Mill Co. et al., p.200. Opinion by Beatty, J. 1. A 
between the parties to a suit in the court below, where- 
by they mutually agreed, in consideration of a delay in the issuance of 
an execution upon the judgment, that no appeal should be taken to this 
court, is binding upon the parties, and an appeal taken in violation of 
such stipulation will be dismissed. 2. Where an appeal is manifestly 
taken for delay, damages equal to ten per cent. of the judgment will be 
awarded by this court, and if the act of appellant occasions a delay of 
more than five months, damages will be allowed at the rate of two per 
cent. per month. 


Murder—Verdict Must State Degree—New Trial—Jeop- 
ardy.—State v. Rover, p. 388. Opinion by Earll, J. 1. A verdict 
which fails to designate the degree of murder of which the jury find the 
defendant guilty is so fatally defective that no judgment or sentence 
can be legally pronounced thereon. 2. When the verdict in a criminal 
case is so defective that no judgment can be entered upon it, the defend- 
ant, who might have had it perfected, is considered as assenting to it, 
and as. waiving any objections to being tried before another jury. 3. 
Where the defendant in a criminal case is convicted, and appeals, and 
the judgment is reversed, - Held, that the court may order a new trial, 
although the defendant did not move for a new trial, and denies the 
power of the court to grant it. 


on of Witness—Chance Verdict.— ee v. Clute et al. p. 149. 
Opinion by Hawley, C. J. 1. Where no sufficient predicate is Pid to 
show that a witness is competent to give an opinion upon the question 
asked, an objection to the question, upon that sath, should be sus- 
tained. 2. If the jurors previously agree to a particular mode of arriv- 
ing at a verdict, and to abide by the contingent result, at all events, 
without reserving to themselves the liberty of dissenting, the verdict 
should be set aside; but if the method is adopted merely for the sake 
of arriving at a reasonable amount without binding the jurors by the 
result, the verdict should stand. 3. Where a jury have returned a ver- 
dict which is not in conflict with the law or the evidence, courts should 
not interfere, unless it clearly appears that the method adopted in arriv- 
ing at the verdict was abused by some designing or obstinate juror pur- 
posely fixing upon an extravagantly high or low sum, and that there was 
no subsequent assent or ratification of the verdict. 


Statutes— Evidence to Impeach—Proof of Existence of 
Law. —State v. Swift, 2 176. Opinion by Beatty, J. 1. Where an 
act has been passed by the legislature, signed by the piper officers of 
each house, approved by the governor, and filed in the office of the sec- 
retary of state, it constitutes a record which is conclusive evidence of 
the passage of the act as enrolled. 2. Neither the journals kept by the 
legislature, nor the bill as originally introduced, nor the amendments 
attached to it, nor parol evidence, can be received in order to show that 
an act of the legislature, properly enrolled, authenticated and deposited 
with the secretary of state, did not become a law. 3. The court, for the 












urpose of informing itself of the existence or terms of a law, can not 
ook beyond the enrolled act certified to by those officers who are 
charged by the constitution with the duty of certifying and with the 
duty of deciding what laws have been enacted. 


Larceny — Possession of Stolen Property — Indictment — 
Value of Property.—State v. I. En, p.277. Opinion by Hawley, C. J. 
1. The mere fact of the possession of stolen property is not in itself 
sufficient to authorize a conviction; but when property recently stolen 
is found in the possession of a person accused of theft, the accused is 
bound to explain the possession to remove its effect as a circumstance 
indicative of guilt. 2. It is admissible for the prosecution to show, as a 
circumstance indicative of guilt, that the accused has made different 
statements concerning the manner in which the possession was acquired. 
3. Where an indictment alleges the value and ownership of the prop- 
erty stolen to be “ two gold watches, each of the value of seventy-five 
dollars, and one gold chain of the value of twenty-five dollars, and one 
gold locket of the value of fifteen dollars, * * * the property of 
G. W. Baker,” and where upon the trial the locket was proven to be 
the property of Baker’s wife before marriage, Held, that as there was 
no testimony tending to show less value of any of the property, it was 
not necessary to decide whether the ownership of the locket was prop- 
erly alleged in G. W. Baker. 








Legal News and Notes. 


—Sir Ricuarp Quay, one of the judges of the English Court of 
Queen’s Bench, is dead. 


—Tuer Supreme Court of Pennsylvania in Reserve Mutual Ins. Co. v. 
Kane, Ins. Law Journal, 649, has held that a son has an insurable in- 
terest in the life of his father. 


—Mr. Joun T. Nixon, who has been connected with the publishing 
department of the JouRNAL since its foundation, was married on the 
13th inst. to Miss Emily F. Gray of this city. Fortuna audaces juvat 
propriis quibus maribus. 


—Locat.—Judge Treat has returned from his summer sojourn on the 
lakes, and held a short session of the United States District Court on 
Friday last. The court adjourned till next term, which commences on 
the 2nd of October. Litigation is on the increase in St. Louis 
County. Eleven hundred suits have been brought, returnable to the 
October term of the circuit court. Last term there were only seven 
hundred. A novel claim has been filed in the probate court by the 
proprietor of a hotel in this city. It is against the estate of a person 
who committed suicide in the claimant’s hotel, and by which he was 
greatly damaged in his business from the boarders leaving his house on 
account of the tragedy. It is contended that a man committing a mur- 
der upon another is liable for damages, and consequently a man murder- 
ing himself is equally responsible for any injury that may result from 
his rash and illegal act. 








—TuHERE has been recently incorporated in Boston an association 
of teachers and others interested in the introduction of the metric 
weights and measures, under the name of the American Metric Bu- 
reau. Article 2 of its constitution reads as follows: ‘The object 
of this bureau shall be to disseminate information concerning the 
metric system; to urge its early adoption; and to bring about actual 
introductiens wherever practicable. To this end it will secure the de- 
livery of addresses; publish articles; circulate books, pamphlets and 
charts ; distribute scales and measures ; introduce the practical teaching 
of the system in schools; and in all proper ways, as far as the means at 
its disposal will allow, the bureau will urge the matter upon the atten- 
tion of the American people till they shall join the rest of the world in 
the exclusive use of the International Decimal Weights and Measures.” 
This bureau already includes among its members many of our promi- 
nent educators, and its numbers are rapidly increasing. An office has 
been opened at 13 Tremont Place, Boston, and as soon as suitable ar- 
rangements can be made, branch offices are to be opened in New York, 
Philadelphia, Chicago, and other central localities, where all persons 
interested are invited to call or to write freely in regard to any matter 
pertaining to the work of the bureau. 


—A SrepmoruHer’s Parapise.—The gallant code makers of Iowa 
have made an important provision fur widows by giving them, in addi- 
tion to one-third of all the other property of a deceased husband, all 
personal property which in his hands as head of a family would be ex- 
empt from execution, to be set apart to her as her property in her own 
right. Among the articles thus given absolutely to the widow are all 
wearing apparel of himself pe family, all family bibles, a pew at 
church, two cows, the household and kitchen furniture, the necessary 
bedding for every two in the family, the necessary provisions for the use 
of the family for six months, the team and tools of a farm, etc. Thus 
it will be seen that the widow can put on the breeches at once, and start 
business by eating the food necessary for the whole family, while the 
young scions are not ruined by over-indulgence. If they have a crop 
growing, they can cultivate and harvest it without team or tools ; having 
nothing to eat, they of course need no cook-stove, but may arrange per- 
haps to milk the two cows on shares. As hungry children are seldom 
sleepy, they can spare their accustomed beds as well as not; their relig- 
ious training is presumed to be complete without any further use of 
bibles or pews, and if they can not borrow of the widow their former 
clothing, they can inaugurate an unique mourning style by attending 
their father’s funeral in statute quo,—Cerro Gordo Republican, 
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